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Abstract 
This thesis explores the competing jurisdiction of courts and tribunals in situations of an alleged 
arbitration agreement. The primary purpose of this thesis is to illustrate how careful dispute planning at 
the front-end of a commercial arrangement can reduce the harm caused by any future dispute. In 
particular, this thesis illustrates how a well-considered arbitration clause will provide flexibility to suit the 
individual circumstances of each party and increase the likelihood of an enforceable award. A case study 
is introduced in Chapter Three and referred to throughout subsequent chapters to demonstrate some of the 
problems which parties may experience when future disputes are not carefully planned for in advance. 
 
This thesis provides a detailed discussion of:  
 arbitration in both a global and Australian context;  
 the law which will govern the arbitration agreement, the arbitration proceedings and the 
enforcement of any award; 
 the requirements of a valid arbitration agreement; 
 the preliminary jurisdiction dispute which may emerge when the nature of the jurisdiction 
objection raises issues as to whether the court or the tribunal should hear that jurisdiction 
objection;  
 the jurisdiction dispute itself, in particular the consent requirement in light of the doctrine of 
separability; and 
 the remedies and reviews available in arbitration.  
  
,    
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I. Introduction 
Disputes are, in general, not welcomed in religion, culture, sport or politics because their aftermath can be 
devastating. Nor are they welcomed in a commercial setting.  
 
Fortunately, whilst disputes at the back end of a commercial arrangement are not welcomed, the harm to 
the ongoing relationship of the parties can be reduced through effective dispute planning at the front end. 
This front-end planning at the time of entering into a commercial arrangement involves the parties 
choosing the dispute resolution approach which best suits their needs. 
 
Unless the parties choose otherwise at the front end of their commercial arrangement, the court system in 
the place where a dispute occurs will usually be the approach used to resolve that dispute. However, by 
adding dispute resolution clauses before an agreement is finalised, parties may choose to use arbitration, 
mediation, conciliation or negotiation. This thesis focuses on the choice of arbitration as the preferred 
approach to resolving disputes; arbitration being the process where parties voluntarily submit their dispute 
to a tribunal which makes a final and binding award. It is binding because the parties have agreed that it 
will be so, rather than because of the coercive power of any state.
1
 This thesis outlines the advantages and 
disadvantages of the arbitral process and illustrates key issues which parties must consider during 
contractual negotiations. 
 
The increasing use of arbitration stems from the flexibility this approach offers at the front end of a 
commercial arrangement. Such flexibility allows the parties to tailor all aspects of the arbitral process to 
suit their needs. For example, the parties can choose the governing law, place of arbitration, arbitral rules, 
language of the arbitration, length of proceedings, and even the arbitrator. Furthermore, arbitration 
provides complete resolution of the dispute at the back end, with enforcement problems less common than 
in all other forms of dispute resolution.
2
 Such enforceability at the back end provides assurance for parties 
at the front end of a commercial arrangement. Importantly, these advantages are fully realisable in an 
Australian context. 
                                                   
 
1 In comparison, a court judgment is binding through various acts of parliament. See Nigel Blackaby et al, 
Redfern and Hunter on International Arbitration (5th ed, 2009), p. 2.   
2 A cornerstone of arbitration is the United Nations Convention for the Recognition and Enforcement of Arbitral 
Awards 1958 (―New York Convention‖), which requires member states to recognize and enforce international 
arbitral awards made in other signatory states.  
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However, to fully realise these and many other benefits of arbitration, there are a number of 
considerations at both the front and back end of a commercial arrangement that each party must consider. 
Essentially, the parties must make these considerations to ensure their arbitration agreement is valid. 
Without a valid arbitration agreement, there can be no arbitration. This paper will examine these 
considerations and, through the use of a case study, illustrate how careful dispute planning at the front end 
can reduce the harm caused by disputes at the back end.  
 
A. Competing jurisdiction of courts and tribunals 
Chapter Three introduces a case study to illustrate how the arbitration process can involve three types of 
disputes. These three types of disputes were described by the United States Supreme Court in First 
Options of Chicago, Inc v Kaplan,
3
 where it outlined the three issues facing the court: 
 
“First, the Kaplans and First Options disagree about whether the Kaplans are personally liable 
for MKI‟s debt to First Options. That disagreement makes up the merits of the dispute. Second, 
they disagree about whether they agreed to arbitrate the merits. That disagreement is about the 
arbitrability of the dispute. Third, they disagree about who should have the primary power to 
decide the second matter. Does that power belong primarily to the arbitrators..... or to the 
court.....?”4 
 
The first type of dispute – known as the substantive dispute5 – relates to the reason for the proceedings, 
for example, an alleged breach of contract.
6
 However, before a tribunal can determine this first type of 
                                                   
 
3 First Options of Chicago, Inc. vs. Kaplan, (1995) 514 U.S. 938 
4 First Options of Chicago, Inc. vs. Kaplan, (1995) 514 U.S. 938 at 942.  
5 The substantive dispute is also known as the dispute about the merits. 
6 Other types of substantive disputes include, for example, a breach of warranty claim, a claim under a joint 
venture oil and gas contract, construction disputes, a gas price review arbitration, a breach in a contract for the 
supply of goods (usually involving the application of the United Nations Convention for the International Sale 
of Goods 1980 (―CISG‖)), or even Islamic banking and finance disputes. One matter which is currently 
receiving significant media attention is the arbitral proceedings involving the BP oil spill. The types of 
disputes which feature prominently in the international arena at present include, for example, gas price review 
arbitrations and foreign direct investment disputes. Indeed, ICSID received 32 new arbitration cases in the 
2011 fiscal year, which is a 20 per cent increase on the previous year. See Matthew Pountney, 'ICSID caseload 
up 20 per cent' (2011)  Global Arbitration Review at 29 July 2011. 
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dispute, it may be asked to determine two other types of disputes. These two other types of disputes arise 
when there is competing jurisdiction between a court and a tribunal. 
 
The second type of dispute – known as the jurisdictional dispute – relates to whether the tribunal or the 
court has the jurisdiction to hear the substantive dispute. This requires a determination of whether a valid 
arbitration agreement exists. If a valid arbitration agreement exists, the tribunal will determine the 
substantive dispute. However, if it is determined that no valid arbitration agreement exists, the arbitral 
tribunal will not possess the jurisdiction to hear the substantive dispute and it must defer to the court for 
the resolution of the substantive dispute.  
 
The third type of dispute – known as the preliminary jurisdictional dispute – arises when there is a dispute 
about which forum should resolve the jurisdiction dispute. As the name suggests, this type of dispute 
must be resolved prior to the jurisdictional dispute. One school of thought holds that it is appropriate for 
the arbitral tribunal to determine its own jurisdiction. The opposing school of thought contends that since 
an arbitral tribunal only has jurisdiction when a valid arbitration agreement exists, the court is best placed 
to adjudicate the jurisdiction dispute. It follows that if the court determines that there exists a valid 
arbitration agreement, it will defer to the arbitral tribunal to determine the substantive dispute. If not, it 
will itself determine the substantive dispute. However, this latter school of thought has often resulted in 
dilatory tactics by respondents to an arbitral claim. Consequently, in order to avoid dilatory tactics in 
arbitral proceedings, arbitral tribunals can, and generally do, determine their own jurisdiction. Therefore, 
the real issue involved in the preliminary jurisdiction dispute is not whether a tribunal can determine the 
jurisdiction dispute, but whether they should determine it.   
 
It is common for parties to be divided on both the jurisdiction and preliminary jurisdiction issues. The 
party that brings arbitral proceedings will argue there exists a valid arbitration agreement and, therefore, 
support both the jurisdiction of, and substantive determination by, the tribunal. In contrast, a respondent 
will often argue that there is no valid arbitration agreement and that a court must therefore determine both 
the jurisdiction and substantive disputes. Throughout this thesis, I will refer to this conflict in the 
positions of each party as the competing jurisdiction of courts and tribunals. 
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B. Purpose of thesis 
This thesis explores this competing jurisdiction of courts and tribunals in situations of an alleged 
arbitration agreement. Chapters Two and Three discuss, respectively, arbitration in a global and 
Australian context. The latter introduces an Australian case study where fundamental aspects of the 
arbitration process are discussed. This case study forms the basis of the discussion which follows in 
Chapters Four to Eight.  
 
Chapter Four provides a discussion of the law which will be applied to each type of dispute that arises 
throughout the case study. It illustrates how the wording of an arbitral clause will significantly impact 
which law the arbitral tribunal applies to any disputes under that clause. 
 
Chapter Five provides a discussion of the requirements of a valid arbitration agreement under the 
arbitration law discussed in Chapter Four. It reinforces the importance of choosing an appropriate 
arbitration law by illustrating how the requirements for a valid arbitration agreement differ under various 
laws. 
 
Chapter Six examines the preliminary jurisdictional dispute in light of the case study discussed in Chapter 
Three. It explores whether the arbitral tribunal should proceed to decide the jurisdictional dispute or 
whether the arbitral tribunal should stay its proceedings and await a court determination on the 
jurisdictional dispute. In this sense, this chapter looks at which forum is more appropriate for determining 
the fate of each forum.  
 
Chapter Seven discusses the consent requirement, which is the primary cause of the jurisdictional dispute 
in the case study referred to in Chapter Three. This chapter reviews the doctrine of separability to 
illustrate the contentiousness of this consent requirement. It then specifically addresses the jurisdictional 
argument in the case study by explaining what would happen when a respondent challenges arbitration on 
the grounds that they never consented to it. This issue is hotly debated in arbitration circles and is the 
subject of international inconsistency.  
 
Chapter Eight discusses the interim and final orders that an arbitral tribunal may issue in the context of 
the case study found in Chapter Three. It also discusses the possible appeals that may flow from the 
preliminary jurisdiction and jurisdiction disputes.  
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The conclusion reiterates that the competing jurisdiction of courts and tribunals in situations of an alleged 
arbitration agreement can involve up to three types of disputes. In order to reduce the likelihood of these 
disputes at the back end, some useful front-end planning tips are provided to assist parties drafting an 
arbitral clause.  
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II. Arbitration in a Global context  
It is my intention to illustrate throughout this thesis that effective dispute planning at the front end of a 
commercial arrangement can save much heartache at the back end when a dispute arises. Arbitration 
rewards effective dispute planning at the front end and provides the mechanism to enforce that planning at 
the back end. Too often a party settles for a dispute resolution clause that simply ‗works‘. Now is the time 
for parties to look beyond a clause that simply ‗works‘ and instead appreciate that they are in a position to 
adopt a clause that is ‗perfect‘ for their circumstances. An arbitration clause can be the perfect clause 
because it can be altered to suit the specific requirements of the parties involved. It is this flexibility that 
has led to the global expansion in the number of parties using arbitration as their preferred dispute 
resolution method.  
 
A. Advantages of arbitration 
There are five primary reasons why parties choose arbitration as their preferred method of resolving 
disputes: flexibility, enforceability, speciality, confidentiality and neutrality.  
 
First, arbitration has the flexibility at the front end to suit the individual circumstances of each party. The 
parties can tailor the arbitral process to their needs through appropriate wording of their arbitral clause.
7
 
For example, the parties can tailor the applicable law, length of proceedings,
8
 method of selecting 
                                                   
 
7 Indeed, section 2.1 of the Rules of the Australian Centre for International Commercial Arbitration (―ACICA 
Rules‖) encourage parties to tailor the arbitral process to suit their needs by providing ―Where parties agree in 
writing that disputes shall be referred to arbitration under the ACICA Arbitration Rules then such disputes 
shall be resolved in accordance with these Rules subject to such modification as the parties may agree in 
writing‖. The ACICA Rules are available at www.acica.org.au  
Further, the use of the words ―unless otherwise agreed‖ at the start of many of the provisions in various sets of 
arbitral rules evidences the general acceptance of the parties ability to tailor the arbitral process.  
8 For example, whilst ACICA has default rules governing the length of time to provide an Answer to Notice of 
Arbitration, appoint arbitrators, submit statement of claim or statement of defense, or request an interpretation 
of an award, the parties may still agree in writing to reasonably modify any of these time periods pursuant to 
section 2.1 of the ACICA Rules.  
Similarly, a tribunal constituted under the ICC Rules would be prepared to alter the length of proceedings, 
pursuant to Article 15(1), if there is autonomy between the parties. Consequently, through effective dispute 
planning at the front end of their commercial arrangement, parties to an international arbitration agreement can 
tailor the length of proceedings to suit their needs.  
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arbitrators,
9
 discovery, written submissions, oral submissions, or they can even choose to expedite the 
entire process.
10
 To illustrate the importance of tailoring the wording of the arbitral clause to suit the 
needs of the parties, a case study is introduced in Chapter Three. This case study, which underpins the 
discussion throughout Chapters Four to Eight, illustrates the types of disputes that can arise when such 
front end planning is not undertaken. 
 
Second, the enforceability that the arbitral process provides at the back end ensures certainty for the 
parties. An arbitral award, like a court judgment, is an enforceable decision, unlike other forms of dispute 
resolution, such as mediation. The means of appeal are also significantly more refined than the 
hierarchical appeal process involved with some court judgments. Most importantly, arbitral awards are 
supported by a myriad of international conventions which aid enforcement, most notably the New York 
Convention. In comparison, the enforcement of a foreign court judgment is generally dependent on the 
existence of a reciprocal agreement between the state in which the award is rendered and the enforcing 
state.
11
 
 
Third, arbitration offers a specialised method of dispute resolution. There is an increasing trend for both 
new and existing arbitral institutes to provide specialised forums for dispute resolution. For example, the 
Hong Kong International Arbitration Centre (―HKIAC‖) specialises in maritime disputes, the 
International Centre for Settlement of Investment Disputes (―ICSID‖) specialises in foreign direct 
investment disputes and the World Intellectual Property Organization (―WIPO‖) specialises in intellectual 
property disputes. In addition, arbitrators themselves are often specialists within an industry, which 
allows them to deliver an independent expert award.  
 
                                                   
 
9 In relation to the selection of arbitrators, the default provision in most sets of arbitral rules require each party to 
select an arbitrator, which together then select a third arbitrator. However, the parties can adjust this default 
position in a number of ways. 
10 Many arbitral institutions also offer a set of expedited rules to achieve a quick and cheap arbitral process. For 
example, ACICA offers parties the chance to use the ACICA Expedited Arbitration Rules. In addition, the 
Institute of Arbitrators and Mediators Australia (―IAMA‖) offers its own set of Expedited Commercial 
Arbitration Rules. However, from an international perspective, the use of expedited rules is not yet an option 
under many of the international arbitral centres, including the ICC, AAA and LIAC.  
11 R Goode, The Role of Lex Loci Arbitri in International Commercial Arbitration, Arbitration International 
(2001), 27; G Moens and J Trone, 'The International Arbitration Act 1974 (Cth) as a Foundation for 
International Commercial Arbitration in Australia' (2007) 4 Macquarie Journal of Business Law , 569; C 
Söderlund, 'Lis Pendens, Res Judicata and the Issues of Parallel Judicial Proceedings' (2005 ) 22(4) 
International Arbitration , 302.  
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Fourth, the independence of the arbitral process from the court system provides a higher degree of privacy 
and confidentiality for parties than traditional dispute resolution methods. Unlike in the public court 
system, the arbitral process is a private procedure between the parties. Often, arbitral rules prevent third 
party spectators unless each party consents to their presence. Indeed, such is the importance of 
confidentiality for the parties that often an arbitral clause is coupled with a confidentiality clause in a 
contract.
12
 In any event, even without such a clause, the arbitral process generally maintains a higher 
degree of confidentiality than court hearings.  
 
Fifth, the international arbitration process provides parties with an opportunity to select the place of 
arbitration and the panel of arbitrators. In making these choices, the parties can opt for familiarity – by 
choosing a place and panel familiar with one or both of the parties – or they can opt for neutrality – by 
choosing a location and panel that are unfamiliar with either party. If the parties opt for the latter 
approach, the issues in dispute are resolved independently of any political or historical biases.   
 
B. Disadvantages of arbitration 
Four perceived disadvantages are responsible for the reluctance of some parties to use arbitration. 
Importantly however, the arbitral process offers the flexibility at the front end of a transaction to remove 
each of these four perceived disadvantages. This is achieved through thorough and effective dispute 
planning prior to entering into a commercial transaction.
13
  
 
First, parties are often concerned that the arbitral process can be just as time consuming and costly as 
litigation. This sentiment is held by Ronald Schroeder, a member of the Corporate Counsel International 
Arbitration Group steering committee, which is composed of over 50 multinational corporations, 
                                                   
 
12 There is no set requirement for the wording of a confidentiality clause. Indeed, it can be as long or as short as 
the parties‘ desire. For example, it can be as succinct as: ―All information disclosed throughout the course of 
contract negotiations, performance of the contract or dispute proceedings is confidential and must not be used 
or disclosed unless the disclosure is required by law or in the court of the proper performance of a party‘s 
duties or agreed by the other party‖.  
13 The importance of effective front-end planning is reflected in the comments of David Fairlie, General Counsel 
at Competitive Foods Australia Pty Ltd, where he discusses how most of those who are against arbitration are 
those who have either had no involvement with it, or those who only get involved at the back end and 
consequently don‘t have experience in discusses the flexible options provided by arbitration at the front end. 
See David Fairlie, 'Key to arbitration: control' (2010)  New Lawyer  
<http://www.thenewlawyer.com.au/article/In-house-dissatisfied-with-ADR-results/510693.aspx>  
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including General Electric Company, Exxon Mobile Corporation and Siemens AG.
14
 However, this 
concern can be removed by limiting the scope of the arbitral clause to only those matters specifically 
suited to arbitral resolution. All other matters in dispute can stay within the domain of the court system. 
Alternatively, the parties have the option to use streamlined arbitral rules to reduce the length of the 
pleadings, and can even impose strict time limits for oral argument. The parties can also invest more time 
in the selection of their arbitrator so as to obtain the services of a specialist renowned for quick 
turnaround and cost consciousness. In addition, arbitration tends to be a one-stop-shop in that the award is 
generally final and binding – unlike the myriad of appeals associated with court hierarchies.  
 
Second, parties are often concerned about the risk of multiple arbitral proceedings arising from the same 
arbitral clause. This problem was encountered by Oil & Natural Gas Corporation – India‘s state-owned oil 
and gas company – when the Indian Supreme Court refused to prevent a second arbitration from taking 
place in relation to the same arbitral clause. The court said there was nothing in the wording of the 
arbitration agreement to indicate that it should be a one-off remedy.
15
 However, this concern can be 
removed if there is an express limitation on the number of times that a party can resort to arbitration in 
relation to the same arbitral clause. For example, this limitation can validly occur if the parties include a 
provision in their arbitral clause that prevents claims from early on in the contract from becoming time-
barred. 
 
Third, arbitration has been described as an ―apparently rudimentary method of settling disputes, since it 
consists of submitting them to ordinary individuals whose only qualification is that of being chosen by the 
parties‖.16 However, this is easily overcome by imposing restrictions in the arbitral clause on the choice of 
arbitrator each party can select. For example, the arbitral clause can be drafted so as to require the parties 
to select their nominated arbitrator from a list affiliated with a particular arbitral institute, or it can require 
the parties to select an arbitrator with at least five years‘ arbitral experience. The use of an ‗ordinary‘ 
person to act as arbitrator is voluntary and generally driven by cost considerations. But the parties may 
also choose to use an ‗ordinary‘ person, rather than an ex-judge, because that person possesses expertise 
                                                   
 
14 'In-house dissatisfied with ADR results' (2010)  New Lawyer  <http://www.thenewlawyer.com.au/article/In-
house-dissatisfied-with-ADR-results/510693.aspx>   
15 See Kyriaki Karadelis, 'Indian Court addresses expense of multiple proceedings' (2010)  Global Arbitration 
Review at 22 March 2010. 
16 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at 5.  
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in relation to the subject matter of the dispute, for example an architect for a construction-related 
arbitration or an engineer in an oil and gas arbitration.  
 
Fourth, many critics refer to the problem of ‗non-signatory‘ parties who should, for convenience, be 
joined to the arbitral proceedings, but have not consented to any arbitral clause and thus cannot be. For 
example, in a contract between a principal and the main contractor, there may be an arbitral clause, but 
when the principal has a dispute against any one of a host of specialised suppliers or sub-contractors, 
jurisdictional issues may arise. In some circumstances, it may be possible to illustrate that there is 
‗deemed‘ or ‗assumed‘ consent on the part of the suppliers and sub-contractors. Alternatively, the parties 
can alleviate this concern by addressing it at the contract stage and drafting a suitable arbitration 
agreement.
17
 
 
C. Growth of arbitration 
The primary reason for the growth in arbitration is that each and every disadvantage of arbitration can be 
mitigated or removed through effective planning at the front end of a commercial transaction. For 
example, the risk of having multiple proceedings arising from the same factual matrix can be reduced or 
removed by a wide arbitration clause.
18
 Furthermore, the perceived time and cost disadvantages can be 
removed through the imposition of time requirements at various stages of the arbitral proceedings. 
Finally, any concerns about the quality and experience of arbitrators can be removed through the 
imposition of requirements concerning the selection process. 
 
A second reason for the growth in arbitration relates to the development of the international framework 
for arbitration. A number of conventions, treaties, institutions and rules have been developed to 
                                                   
 
17 Whilst this is by no means an easy task, guidance is provided by the AAA‘s Practical Guide to Drafting 
Dispute Resolution Clauses, which is available at http://www.aaauonline.org  
18 If parties are seeking to have all disputes between the parties resolved by arbitration, wording to the effect of 
―all disputes arising between the parties, including issues of formation, which relate to this contract or any 
other contract entered into through a direct or indirect obligation arising out of this contract‖ is recommended. 
Alternatively, if parties desire certain disputes to be resolved by arbitration, with the remainder to be resolved 
through the courts, the parties may expressly carve out such disputes from the arbitral clause.  
19 
 
 
streamline, safeguard and encourage the use of arbitration as a means of resolving disputes.
19
 The most 
important are: 
1. the Geneva Protocol on Arbitration Clauses, signed at Geneva on 24 September 1923 (the ―1923 
Geneva Protocol‖);20 
2. the Convention for the Execution of Foreign Arbitral Awards, signed at Geneva on 26 September 
1927 (the ―Geneva Convention‖);21 
3. the New York Convention;22 
4. the UNCITRAL Arbitration Rules, adopted by resolution of the United Nations General 
Assembly on 15 December 1976 (the ―UNCITRAL Rules‖);23 
5. revisions to the UNCITRAL Rules, adopted by the United Nations in 2010 (the ―Revised 
UNCITRAL Rules‖); 24 
6. the Convention on the Settlement of Investment Disputes between States and Nationals of Other 
States, done at Washington on 18 March 1965 (the ―Washington Convention‖);25 
7. the UNCITRAL Model Law on International Commercial Arbitration, adopted by the United 
Nations Commission on International Trade Law on 21 June 1985 (the ―Model Law‖);26 and 
                                                   
 
19 Indeed, such is the growth in the international framework for arbitration that many leading scholars and 
practitioners have warned against the ―stranglehold of standard practices‖ – a reference to the proliferation of 
laws, rules, guidelines and best practices. See for example, comments made by Jan Paulsson, a partner at 
Freshfields Bruckhaus Deringer, at a conference in Hong Kong on 18 November 2010 to mark the 25th 
anniversary of the Hong Kong International Arbitration Centre. 
20 The Geneva Protocol was drawn up on the initiative of the International Chamber of Commerce (―ICC‖) under 
the auspices of the League of Nations. A copy of the 1923 Geneva Protocol is available at 
http://interarb.com/vl/g_pr1923.htm  
21 League of Nations Treaty Series (1929-30), Vol XCII, p 302. A copy of the Geneva Convention is available at 
http://interarb.com/vl/g_co1927  
22 United Nations Treaty Series (1959), Vol 330, 3, No 4739. A copy of the New York Convention is available at 
http://untreaty.un.org/cod/avl/ha/crefaa/crefaa/html  
23 A copy of the UNCITRAL Rules is available at 
www.uncitral.og/uncitral/en/uncitral_texts/arbitration/1976Arbitration_rules.html  
24 At its 39th session (New York, 17-28 June 2002) the United Nations Commission on International Trade Law 
agreed that revision of the UNCITRAL Rules should be given priority. See Note of the 49th Session of the 
Working Group, Vienna, September 2008, at para 7 of A/CN.9/WG.11/WP.150. A copy of the Revised 
UNCITRAL Rules is available at www.uncitral.org/pdf/english/texts/arbitration/arb-rules-revised/arb-rules-
revised-2010-e.pdf  
The major changes include: removal of the requirement that the arbitration agreement be ‗in writing‘ (Art 1(1)); 
joinder provisions (Art 17(5)); more detailed rules relating to default appointment functions (Art 10(3)); 
introduction of a continuing duty of disclosure by arbitrators which may impact on their impartiality (Art 11); 
a provision conferring immunity of the arbitrators (Art 16); detailed rules relating to objectors to, and the 
determination of, jurisdiction (Art 23); and an expansion of the range of interim measures of protection a 
tribunal can put in place (Art 26). 
25 United Nations Treaty Series (1966), Vol 575, 160, No 8359. The Washington Convention is available at 
http://icsid.worldbank.org/ICSID/ICSID/RulesMain.jsp  
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8. revisions to the Model Law, adopted by the United Nations in December 2006 (the ―Revised 
Model Law‖).27 
 
A third reason for the growth in arbitration relates to its increasing importance in the strategic planning of 
many governments worldwide. Governments are starting to appreciate that it is in the interests of the 
national economy to have parties self-fund their dispute resolution process rather than using state-funded 
courts. Accordingly, many governments are providing incentives for parties to pursue arbitration. For 
example, the United Kingdom government handed down a budget paper in March 2011 whereby the 
chancellor stated his wish to ―promote the UK as the global centre of legal arbitration‖.28 In making this 
statement, the chancellor hopes to seize upon London‘s long-held legal tradition, arbitration-friendly court 
system, extensive facilities and supportive time zones. However, London will be competing with other 
cities – such as Paris, Geneva, New York, Singapore and Dubai – which have all stated their desire to be 
the global centre of arbitration. The Singapore government, for example, has introduced a range of 
benefits to arbitration practitioners, including tax breaks for various legal practices, to promote the 
country as the venue of choice for international arbitration disputes.
29
 
 
                                                                                                                                                                    
 
26 A significant number of arbitration acts in various jurisdictions are based on the Model Law. For example, in 
Australia, the International Arbitration Act 1974 (Cth) adopts the Model Law with very little amendment.  
27 The Revised Model Law will only take effect in each jurisdiction once it has been adopted by that jurisdiction. 
For example, the Australian legislature altered the International Arbitration Act 1974 (Cth) on 7 July 2010 to 
give the Revised Model Law the force of law in Australia.  Consequently, the Revised Model Law now applies 
in Australia to the exclusion of the Model Law.  
28 David Elward, 'UK budgets for arbitration' (2011)  Global Arbitration Review at 23 March 2011 
29 Kyriaki Karadelis, 'Watson Farley & Williams benefits from Singapore tax break' (2010)  Global Arbitration 
Review at 25 January 2010 
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III. Arbitration in an Australian context 
The theme for this thesis is that effective front-end planning can save much heartache for the parties at the 
back end of their transaction. This need for effective front end planning is demonstrated in the case of 
TCL Airconditioner (Zhongshan) Co Ltd v Castel Electronics Pty Ltd,
30
 where the Victorian Supreme 
Court held that three arbitrators had erred in their application of legal principles when they ruled they had 
jurisdiction to hear all of the Australian company‘s claims.  
 
In the decision of 8 December 2009, the court criticised the parties for their ―ambiguous‖ and ―otiose‖ 
contract. The dispute concerned an arbitration clause in a distribution agreement between a Chinese 
manufacturer, TCL Airconditioner, and Castel Electronics, a company based in Melbourne that obtained 
exclusive rights to sell TCL‘s air-conditioning units in Australia for a fixed time. The arbitration clause in 
the distribution contract reads:  
 
“In case there is any breach of the provision under this agreement by either party...the matter in 
question... will be referred to arbitration…”. 
 
In reference to this clause, Hargrave J said it did not use the structure ―commonly adopted‖ in drafting 
arbitration clauses, namely that the parties would agree to refer to arbitration ―all disputes or differences 
arising out of their respective rights and obligations under the distribution agreement‖. He said that the 
arbitrators were right to claim jurisdiction over the disputes arising from provisions in the sales contracts 
written into the distribution agreement, but that the disputes from contracts made in consequence of the 
distribution agreements should be heard in court. This case shows the dangers of insufficient front-end 
planning by the parties.
31
  
 
                                                   
 
30 TCL Airconditioner (Zhongshan) Co Ltd v Castel Electronics Pty Ltd [2009] VSC 553.  
31 Kyriaki Karnadelis, 'Australian court interprets 'poorly drafted' arbitration clause narrowly' (2010)  
Global Arbitration Review at 12 Febrruary 2010. 
This rationale of the Victorian Supreme Court is consistent with the rationale of the Queensland Supreme Court 
in the case of Viridian Noosa Pty Ltd v Neumann Contractors Pty Ltd [2009] QSC 398. Whilst this case relates 
to a domestic dispute under Australian state law, and not federal legislation based on the Model law, it gives an 
insight into some of the Australian courts attitudes towards arbitration.  
22 
 
 
Notwithstanding this finding by the Victorian Supreme Court, provided the parties do engage in sufficient 
front end planning, there are many useful advantages for Australian contracting parties in using 
arbitration as their preferred method of resolving disputes.  
 
A. Australian developments on the arbitration front 
The Australian arbitration landscape has changed dramatically in the last few years. Both the international 
arbitration regime and the domestic arbitration regime have been the subject of significant legislative 
amendments. These changes are designed to make Australia a more desirable venue for international 
arbitration and to encourage domestic parties to realise the benefits of arbitration as their preferred 
method of dispute resolution. This chapter also introduces a case study which the remaining chapters of 
this thesis will reference in explaining the key concepts of arbitration.  
1. Overhaul of Australia’s international arbitration regime 
In Australia, international arbitration is primarily regulated by the International Arbitration Act 1974 
(Cth) (―IAA‖). The IAA implements Australia's obligations under the New York Convention to enforce 
and recognise foreign arbitration agreements and awards. The IAA also gives the force of law to the 
UNCITRAL Model Law as the law governing international arbitrations in Australia. 
 
On 21 November 2008, the Australian Attorney-General announced a review of the former International 
Act and requested submissions from the public. Submissions were received from a number of Australian 
bodies, such as the Chief Justices of the state and federal courts, and Australian branches of international 
bodies, such as the ICC. The submissions were considered and the International Arbitration Amendment 
Bill was put before the Australian Commonwealth Parliament and was passed on 17 June 2010. The 
changes came into effect on 6 July 2010. 
 
These amendments aim to improve the framework for arbitration in Australia by, amongst other things:  
 implementing the Revised Model Law;32  
 giving the federal courts concurrent jurisdiction with state and territory supreme courts;33  
                                                   
 
32 For example, the IAA now permits arbitration agreements to be made orally or by electronic communication 
(such as email or even text messages). Provided that the agreement is recorded in some form, the agreement 
will be valid and enforceable.  
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 providing an exhaustive list of the grounds upon which the enforcement of an award can be 
challenged;
34 
 
 protecting arbitrators and the arbitral process by amending the test of impartiality of an 
arbitrator;
35
 
 providing new ‗opt-in‘ provisions that the parties may choose to include in an arbitration 
agreement;
36
  
 providing new ‗opt-out‘ provisions that automatically apply to an arbitration agreement;37 and 
 improving confidentiality.38 
 
                                                                                                                                                                    
 
33 Prior to this amendment only the state Supreme Courts had the jurisdiction and power to enforce foreign 
arbitral awards or to deal with issues requiring judicial intervention. The state Supreme Courts and the Federal 
Court now have concurrent jurisdiction. This amendment provides parties with the flexibility to choose an 
appropriate court, which may in some cases lead to the parties being before a judicial officer with arbitration 
experience. Parties may now also enforce a foreign arbitral award in the Federal Court, which spans all 
Australian jurisdictions, eliminating a potential multiplicity of enforcement proceedings.  
34 This exhaustive list is featured in section 8(5) of the IAA and includes: 
 the party challenging the award was under an incapacity; 
 the arbitration agreement was invalid; 
 no proper notice was given to the challenging party; 
 the dispute is beyond the scope of the arbitration agreement; 
 the tribunal or process was or is inconsistent with the arbitration agreement; 
 the award is not yet binding on the parties; 
 the subject matter of the dispute is not capable of settlement by arbitration; and 
 the enforcement of the award would be contrary to public policy. 
35 The traditional "reasonable apprehension of bias" test has been replaced with a test based on whether there is a 
"real danger of bias". This amendment is aimed at discouraging spurious challenges to an arbitrator's 
impartiality by a recalcitrant party.  
36 These provisions provide guidance as to the consolidation of proceedings and the disclosure of confidential 
information. Under the confidential information provisions, confidential information can only be disclosed in 
limited circumstances and such information is given greater statutory protection.  
37 These provisions apply unless the parties expressly exclude them from an arbitration agreement, such as: 
 a party may apply, with the permission of the tribunal, to a court to issue a subpoena; 
 the tribunal may make orders allowing a party to inspect, photograph or carry out experiments on 
evidence; and 
 the tribunal may make orders as to interest, costs and security for costs.  
38 For example, section 23C of the IAA restricts both the parties and the arbitral tribunal from disclosing any 
confidential information to any third party except in circumstances provided for in section 23D (such as when 
consent from the other party has been granted, in response to a court subpoena, to provide to professional 
advisers etc). Section 15(1) sets out what is meant by confidential information, which includes, amongst other 
things, the pleadings, statements and other evidence given to the arbitral tribunal, transcripts of oral testimony, 
and notes, awards or rulings by the arbitral tribunal. Consequently, it is important that practitioners determine 
whether confidentiality agreements are required for certain persons or in certain circumstances. 
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As a result of these recent changes in Australia's international arbitration legislation and procedure, 
international arbitration practitioners, local and foreign government bodies and companies, should have 
significantly greater confidence in selecting Australia as the seat of arbitration. 
 
In addition to the overhaul of Australia's international arbitration regime, Australia‘s domestic 
commercial arbitration legislation is also in the process of being updated nationally. A model Commercial 
Arbitration Bill, which is based on the Model Law framework, will be adopted by each state and territory. 
The proposed updates will bring Australia's domestic system of arbitration into line with the revised 
federal system of arbitration, providing a uniform and standardised law across the country in all 
jurisdictions. 
 
2. Improved court support  
Australia is now regarded as a highly suitable seat of arbitration, well supported by its court hierarchy. 
This is highlighted by the introduction of specialised procedures, such as dedicated ‗arbitration lists‘. The 
lists separate arbitration matters from general matters in order to avoid derailing the momentum of an 
arbitration by an obstructive party‘s frivolous court application or lengthy delays in obtaining a court 
hearing. By implementing such specialised procedures, the courts have pre-empted any criticism of 
arbitration as being ‗slowed by the courts‘, ‗litigation by another name‘, or generally an inefficient and 
costly alternative in resolving disputes. 
 
Indeed, various decisions over the past two years, such as Larkden v Lloyd Energy Systems
39
 and Uganda 
Telecom v Hi-Tech Telecom,
40
 have illustrated that Australia is now a jurisdiction that is fully supportive 
of international arbitration. In Larkden v Lloyd Energy Systems, the New South Wales Supreme Court 
recognised and enforced an arbitral award under the Commercial Arbitration Act 2010 (NSW), despite an 
argument by the respondent that the award breached Australian public policy. The court noted that the 
public policy exception has been typically read narrowly by Australian courts and usually limited to 
situations where the award is so vague that it would be impossible to enforce. The decision will carry 
significance across all Australian jurisdictions given the current process of unifying the Commercial 
Arbitration Act of each state and territory in line with the IAA, which is in turn based on the Model Law. 
                                                   
 
39 Larkden Pty Limited v Lloyd Energy Systems Pty Limited [2011] NSWSC 1331 
40 Uganda Telecom Ltd v Hi-Tech Telecom Pty Ltd [2011] FCA 131 
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Further, in Uganda Telecom v Hi-Tech Telecom, the Federal Court recognised and enforced an arbitral 
award made in Uganda, despite an argument by the respondent that the arbitration clause was uncertain, 
and therefore void. The Federal Court held that the arbitration clause was not void because the Ugandan 
Arbitration and Conciliation Act 2000 includes provisions for ―filling in the blanks‖, which were 
―meticulously followed in the present case‖.  
 
3. Enhancement of Australian arbitral centres 
As cross-border transactions both within the Asia-Pacific region and beyond intensify, a wave of disputes 
is becoming increasingly evident. The opening of the Australian International Disputes Centre 
(―AIDC‖),41 the first purpose built arbitration centre in Australia, in May 2010, shows a real commitment 
by Australia to seize the opportunities presented by the boom in arbitration in the Asia-Pacific region. 
However, Australia is competing with Hong Kong, Singapore, China, South Korea and Malaysia in this 
regard.  
 
Singapore is now challenging Hong Kong as the principal arbitration location in the Asia-Pacific region. 
In 2009, the Singapore International Arbitration Centre (―SIAC‖) dealt with 160 cases, a 60 per cent 
increase on the previous year. Incidentally, Singapore‘s race for distinction ties in with the glitzy launch 
of its Maxwell Chambers, a centre for international arbitral institutions including SIAC, in January 2010. 
Singapore‘s apparent neutrality is very appealing to Asian business clients, particularly when the 
counterparty is Chinese. Comparatively, Hong Kong suffers because of its ties to mainland China, even 
though it is a separate common law jurisdiction. Nonetheless, the Hong Kong International Arbitration 
Centre (―HKIAC‖) handled 649 cases in 2009, up from 280 cases in 2004. China‘s imperious position 
within the global arbitration environment is also unquestionable. In 2009, the China International 
Economic and Trade Arbitration Commission (―CIETAC‖) handled 1,482 arbitration cases, the highest 
volume of any international arbitral institution. Whilst this is clearly linked to China‘s giant economy, it 
is also partly explained by the fact that enforcement was only refused by the Supreme People‘s Court for 
12 foreign arbitral awards in 2008. Finally, the Korean Commercial Arbitration Board (―KCAB‖) and 
Kuala Lumpur Regional Centre for Arbitration (―KLRCA‖) are also hopeful of claiming increasing 
volumes of international arbitration.  
                                                   
 
41 AIDC has been jointly funded by the Commonwealth and New South Wales governments and the Australian 
Centre for International Commercial Arbitration (―ACICA‖). 
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Despite competition from rival overseas institutions, it is hoped that the overhaul of Australia‘s 
international arbitration regime, improved court support and the enhancements to Australian arbitral 
centres will make Australia a more attractive venue for arbitration in the future, particularly amongst 
parties from the Asia-Pacific region.  
  
B. Why arbitration is useful for Australian contracting parties.  
In addition to the flexibility that arbitration provides at the front end of a commercial arrangement, 
arbitration also provides a very lucrative advantage at the back end of a commercial arrangement. 
Specifically, arbitration provides the ability to enforce an award on the international stage which offers 
certainty and finality for the parties. It is this enforceability advantage which is the most appeealing in an 
Australian context.  
 
The primary reason why the enforceability of an arbitral award is such a major drawcard for Australian 
contracting parties relates to the relatively undeveloped legal systems of two of Australia‘s major trading 
partners, China and India. This lack of development raises concerns in the minds of Australian 
contracting parties. Concerns over the enforcement of a contractual right can scare parties away from 
contracting, but arbitration provides a safeguard of the enforcement of any contractual right. 
Consequently, it is often favoured by Australian contracting parties as the preferred means of resolving 
disputes between themselves and their international contracting party.   
 
This enforceability advantage is not limited to Australian parties contracting with Chinese or Indian 
parties. It serves as a crucial consideration for any contracting party seeking certainty throughout 
contractual negotiations. As a result of the New York Convention, an arbitral award given in one 
Contracting State will be recognised by another Contracting State and enforced to the same degree as a 
court decision by the highest of courts in that other jurisdiction. Essentially, an arbitration award is more 
internationally enforceable than a decision from any other dispute resolution forum.  
 
A second advantage linked to the growth of arbitration in Australia is the certainty and consistency that 
the process provides. By choosing arbitration, the parties have the flexibility to agree on an arbitral clause 
that suits their needs. This same arbitral clause can then be used time and time again in future disputes. 
Importantly, one arbitral clause can be used for various contracts across different jurisdictions. 
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Essentially, arbitration provides an opportunity for an Australian contracting party to break down 
jurisdictional challenges by developing a suitable arbitral clause and then applying it to all future 
contracts regardless of the jurisdiction.  
 
A third reason why the use of arbitration has increased in Australia is the ability of the arbitral process to 
assist in meeting a company‘s corporate drivers, as David Fairlie, General Counsel for Competitive Foods 
Australia Pty Ltd, has explained.
42
 Mr Fairlie holds that the most crucial factor in deciding a dispute 
resolution method is the ability to stay in control of proceedings. Arbitration does allow the parties to 
control proceedings more than court processes do, and this benefit is heightened when the parties consider 
this notion at the time of drafting the arbitration agreement. Another corporate driver for many clients is 
preservation of the image and reputation of the company. Arbitration can assist in achieving this because 
it can operate hand-in-hand with a confidentiality agreement. Indeed, confidentiality is generally built into 
the arbitral process regardless of whether a confidentiality agreement has been separately invoked. 
 
These advantages for Australian contracting parties are particularly important given the growing 
interaction with Chinese contracting parties, and the continual expansion of major project in Australia 
involving international corporations. In Western Australia alone, as at April 2011, there were 39 major 
projects planned or underway, worth approximately $109.5 billion to the state‘s economy:43 
 
Project type Number of projects Cost ($million) 
Energy projects 8 67,077 
Minerals projects 24 29,172 
Infrastructure projects 6 10,934 
Minerals and energy projects 1 2,268 
Total 39 109,451 
  
                                                   
 
42 David Fairlie, 'Key to arbitration: control' (2010)  New Lawyer  <http://www.thenewlawyer.com.au/article/In-
house-dissatisfied-with-ADR-results/510693.aspx> at 2.  
43 Dan Hall, '$173.5bn: here comes the second boom.... or is this wishful thinking?', Australian Financial Review 
1 October 2011, 48 at 49. 
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In terms of capital expenditure estimated to be incurred over the 2011-12 financial year, the five most 
significant of these 39 projects are:
44
 
 
Project Commodity Capital 
Expenditure 
Participants 
Wheatstone LNG LNG $US29 billion Chevron Australia Pty Ltd (73.6%), Apache 
Julimar Pty Ltd (13%), KUFPEC Australia 
Julimar Pty Ltd (7%), Shell (6.4%) 
Gorgon LNG LNG $US43 billion Chevron, Shell, ExxonMobil 
WA Iron Ore 
Rapid Growth 
Project 5 
Iron ore $US5.7 billion BHP Billiton 
Pluto (train 1) LNG $14 billion Woodside 
Ichthys Gasfield LNG $US20 billion Inpex (76%), Total E&P Australia (24%) 
 
Given the extent of these planned projects, there is significant scope for Western Australia to position 
itself as a global centre for arbitration, specialising in the energy and resources sector. 
 
C. Case study 
To illustrate the importance of arbitration and to demonstrate the practical requirements of the arbitral 
process, I will explain key concepts and strategies through a case study. The facts of this case study and 
the resolution of the issues which it presents will form the basis of Chapters Four through to Eight of this 
thesis.  
 
On 10 May 2011 a Chinese party sends an Australian party an offer to purchase 1,000,000 tonnes of iron 
ore for $125,000,000. This offer, in the form of a contract, contains a clause which requires ―all disputes 
arising out of, relating to or in connection with this contract, including any question regarding its 
formation, existence, validity or termination, shall be resolved by international commercial arbitration in 
Western Australia under the ACICA Rules‖. The contract also contains a choice of law clause which 
                                                   
 
44 Dan Hall, '$173.5bn: here comes the second boom.... or is this wishful thinking?', Australian Financial Review 
1 October 2011, 48 
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provides ―this contract is governed by the laws in force in Western Australia and, where applicable, the 
Commonwealth of Australia.‖  
 
This offer to contract is attached to an email, the body of which requests ―a response prior to 19 May 
2011‖. Importantly, prior to receiving this offer to contract on 10 May 2011, the Australian party was also 
in contractual negotiations with a number of other interested buyers from various countries. However, to 
the knowledge of the Chinese party, the Australian party ceased negotiations with these other interested 
buyers so that it could consider its ability to service its obligations under the Chinese company‘s contract. 
By 15 May 2011, each of these other interested buyers had found alternative suppliers.  
 
On 17 May 2011 the Chinese buyer attempts to revoke its offer to contract by sending an email to the 
Australian seller which includes the phrase ―we wish to revoke the contract‖.  
 
On the morning of 18 May 2011, the Australian party attempts to accept the offer to contract by sending 
an email acceptance, together with an acceptance letter by post. Later that afternoon, the Australian party 
receives the email from the Chinese party which contains the attempted revocation.
45
 Naturally, the 
Chinese party denies that a valid contract was ever entered into because it claims that it revoked its own 
offer to contract prior to acceptance by the Australian party.  
 
In the months that follow, the Chinese party repeatedly denied requests by the Australian seller to 
nominate a port of delivery for the iron ore. The Australian party has no choice but to sell the iron ore in 
an alternative contractual arrangement to a Japanese buyer. However, this alternative contract with the 
Japanese buyer is for a purchase price of only $100,000,000.   
 
On 30 April 2012 the Australian seller commences arbitral proceedings for breach of the substantive 
contract as a result of the failure by the Chinese party to accept the iron ore in accordance with the terms 
of the contract. The Australian party is seeking $25,000,000 damages for loss of profit. Soon thereafter, 
                                                   
 
45 For the purposes of this case study, I ask the reader to assume there was an electronic email exchange disruption 
which delayed the delivery of the email from the Chinese buyer to the Australian seller by 24 hours. This case study 
will not explore issues relating to the legal status of the sent email, simply that there is an issue as to whether a 
contract was ever entered into and the affect that it has on the arbitration agreement contained within.  
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the Chinese party challenges the jurisdiction of the arbitral tribunal by arguing that the main contract 
never came into existence and therefore, neither did the arbitral clause contained within.  
 
On 10 June 2012, the Chinese party initiated court proceedings in China seeking an anti-suit injunction 
(―ASI‖) to stop arbitral proceedings.  
 
Whilst the subject matter of this case study relates to commercial arbitration in an Australian context, the 
principles which are discussed throughout the thesis apply equally to commercial or investment 
arbitration from both an Australian and a global perspective. In summary, regardless of which type of 
arbitration is involved, or which jurisdiction is selected, one message must be made clear. That is, that in 
order to benefit from the advantages which arbitration provides at the back end, parties must carefully 
plan the wording of the arbitral clause at the front end of their transaction.  
 
This case study involves an allegation by a Chinese contracting party that their offer to contract was 
revoked prior to acceptance of that offer by the Australian contracting party and that therefore the 
arbitration clause contained within the contract was also revoked. As discussed in the introductory chapter 
of this thesis, this type of allegation gives rise to three types of disputes.
46
 
 
The first type of dispute, known as the substantive dispute, relates to the reason for the proceedings, in 
this case the alleged breach of contract by the Chinese party in failing to take delivery of the goods. In 
order to succeed in this substantive dispute, the Australian party must illustrate that a valid contract exists 
between the parties. In light of the facts of this case study, it is likely that the Australian claimant will 
argue that the offer was irrevocable because it provided a fixed time for acceptance. Alternatively, the 
Australian party may argue that even if it is revocable, it was not revoked prior to acceptance because an 
email is not deemed received until it enters the electronic mailbox of the recipient. Alternatively, 
depending on the substantive law that governs the dispute, the Australian party may also raise an 
equitable estoppel argument on the grounds that the Chinese party knew that they had ceased negotiations 
with other interested buyers so that they could consider the serviceability of the contract. This thesis will 
not address this substantive dispute in any more detail. Instead, it focuses on the other two types of 
                                                   
 
46 Since court proceedings followed arbitral proceedings, this thesis is written from the perspective of what the 
arbitral tribunal should do in response to each of these three types of disputes. 
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disputes which flow from this case study - the jurisdiction and the preliminary jurisdiction disputes- both 
of which must be resolved before the tribunal would be in a position to consider the substantive dispute.  
 
The second type of dispute, known as the jurisdiction dispute, relates to whether the arbitral tribunal or a 
court should hear the substantive dispute. Essentially this involves a determination as to whether all of the 
requirements of a valid arbitration clause are present, in particular the consent requirement. The Chinese 
party argues that the consent requirement is not present because consent was revoked in the process of 
revoking the contract in which the arbitral clause is contained. The Australian party argues the consent 
requirement is present because they accepted the contract prior to the alleged revocation. If the Chinese 
party successfully argues that the consent requirement is not present, the arbitral clause will be declared 
non-existent and therefore void. This jurisdictional dispute is discussed throughout Chapter Seven of this 
thesis.
47
  
 
The third type of dispute, known as the preliminary jurisdiction dispute, concerns the question of which 
forum is appropriate to decide the jurisdictional dispute. This is described as a preliminary jurisdiction 
dispute since it must be resolved prior to resolving the jurisdictional dispute. The Chinese party will argue 
that consent is the cornerstone of arbitration and that since there is uncertainty as to whether the consent 
requirement is present, the court must hear the jurisdiction dispute. The Australian party will argue the 
arbitral tribunal is the most appropriate forum to hear the jurisdiction dispute. This preliminary 
jurisdiction dispute is discussed throughout Chapter Six of this thesis.  
 
The argument of the Australian party in relation to this preliminary jurisdiction dispute is primarily 
supported by the doctrine of competence-competence. This well-established arbitral doctrine grants a 
tribunal the authority to determine its own competence (i.e. a tribunal can determine the validity of the 
very clause which gives it jurisdiction). It is this doctrine which generally prevents any preliminary 
jurisdiction dispute arising. However, the uncertainty surrounding the applicability of this doctrine to 
issues of alleged non-existence makes the preliminary jurisdiction dispute an important issue in this case 
                                                   
 
47 There are a number of other types of jurisdictional disputes which may occur in arbitration, but which are not 
the subject of this case study. Some examples of other types of jurisdiction disputes include: the invalid 
appointment of an arbitrator; the invalid joinder of a party to arbitral proceedings; or an issue about the seat of 
arbitration. Alternatively, the jurisdiction dispute could involve the same sort of jurisdictional dispute as that in 
the case study, being whether all requirements of a valid arbitration clause are present, but relate to a 
requirement other than the consent requirement, such as the writing requirement.  
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study. Ultimately, this thesis will demonstrate how the wording of the arbitral clause will determine the 
preliminary jurisdiction dispute. In this sense, this thesis illustrates how careful planning at the front end 
of a transaction allows a party to mitigate, and even remove, the likelihood of a preliminary jurisdiction 
dispute arising, saving time and money for both parties.  
 
This chapter has attempted to lay out the importance of arbitration from an Australian perspective. It has 
outlined some of the primary advantages for Australian contracting parties in using arbitration as their 
preferred method of dispute resolution. Through reference to the case study contained in this chapter, I 
will identify the important considerations for a party contemplating arbitration as their dispute resolution 
preference. Chapter Four will introduce the relevant laws and rules that govern the arbitration agreement. 
Chapter Five will show the requirements of a valid arbitration agreement. Chapter Six resolves the 
preliminary jurisdiction dispute by discussing which forum is more appropriate to determine the 
jurisdiction dispute. Chapter Seven discusses the jurisdiction dispute, paying particular attention to the 
consent requirement of a valid arbitration agreement. Finally, Chapter Eight relates to the remedies and 
appeals that may be available for the various disputes referred to in the case study. Taken together, the 
following chapters illustrate how effective front-end planning can greatly reduce problems at the back end 
of a commercial arrangement.  
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IV. Legal framework of arbitration 
 
 
 
 
 
 
 
 
 
 
 
 
The practice of resolving disputes by international arbitration works effectively because it is held in place 
by a system of national laws and international treaties.
48
 Even the simplest arbitration proceedings may 
require reference to at least four different national systems or rules of law, which in turn may be derived 
from an international treaty or convention.  
 
First, there is the law that governs the international recognition and enforcement of the agreement to 
arbitrate. This law applies to the jurisdiction dispute because the tribunal will determine the validity of the 
agreement to arbitrate based on whether it contains all components required under this law. 
 
Second, there is the law that governs the actual arbitration proceedings themselves. Generally speaking, 
this will usually involve the national arbitration law of the seat, but it can be a different system of law 
altogether. This national arbitration law of the seat is commonly referred to as the lex arbitri. Importantly 
however, the lex arbitri is unlikely to deal with all aspects of the arbitration proceedings. Therefore, the 
arbitration proceedings will generally be governed by a body of rules comprising the lex arbitri and a set 
                                                   
 
48 The first two national laws in relation to arbitration were, in England, the Arbitration Act of 1698, and in 
France, an edict of Francis II promulgated in August 1560. Nowadays, each jurisdiction has its own arbitration 
law, or collection of laws. The most important of these laws is the New York Convention of 1958 on the 
Recognition and Enforcement of Foreign Arbitral Awards. See Nigel Blackaby et al, Redfern and Hunter on 
International Arbitration (5th ed, 2009) at 3.   
Key facts from case study (referred to in chapter three): 
 Choice of law clause in contract providing for Western Australian substantive law 
 No choice of any procedural law  
 Seller from Australia and buyer from China 
 Place of arbitration is Perth and ACICA Rules have been designated 
 3 types of disputes: substantive, jurisdictional, and preliminary jurisdictional 
 Arbitral process can involve up to 4 types of law: law governing arbitration agreement, 
law governing arbitral proceedings, law governing substance, law governing arbitral 
award. 
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of rules chosen by the parties or adopted by the arbitral tribunal. This body of rules applies to the 
preliminary jurisdiction dispute because it influences how a tribunal will exercise its discretion when 
faced with the decision of whether to stay or continue its proceedings in light of duplicate proceedings in 
another forum. This body of rules also applies to the jurisdiction dispute because the validity of the 
agreement to arbitrate must also contain all the components required under this body of rules. 
 
Third, there is the law that governs the set of rules that the arbitral tribunal is required to apply to the 
substantive matters in dispute. This law goes by a variety of names, including ‗the applicable law‘, ‗the 
governing law‘, or, in England ‗the proper law‘.49 This applicable or substantive law can be a particular 
national system of law, public international law, a blend of national and public international law, or even 
an assemblage of rules known as ‗international trade law‘, ‗transnational law‘, the ‗modern law merchant‘ 
(the so-called lex mercatoria), or some other title. 
 
Fourth, there is the law that governs the international recognition and enforcement of the award of the 
arbitral tribunal. As most international arbitrations take place in a ‗neutral‘ country, the system of law 
which governs the international recognition and enforcement of the award of the arbitral tribunal will 
almost always be different from that which governs the arbitral proceedings themselves. 
 
Determining which law applies in relation to each of the four contexts described above can often be 
complicated. The first complexity is the question of which conflicts of law approach should be used. The 
second complexity arises in relation to how the chosen conflicts of law approach should be applied to 
determine the law in each context. Both the conflicts of law approaches and their application can vary 
dramatically between jurisdictions. Therefore, the place of arbitration, which is commonly known as the 
‗forum‘, is critical in relation to which law will ultimately be applied to each of the four contexts 
described above. This is because the conflict of law approach used in that forum will generally be used by 
an arbitral tribunal in that forum to determine the law in each context.   
 
Throughout the introduction of this thesis, I discussed how the arbitration process can involve up to three 
types of disputes: substantive disputes, jurisdiction disputes and the preliminary jurisdiction dispute. Each 
of these is governed by one or more of the four laws described above. This chapter will illustrate how 
                                                   
 
49 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at 3.  
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each law is applied to each type of dispute. Importantly, the application of a particular law to a particular 
dispute may greatly affect the rights of the parties in relation to that type of dispute. This chapter therefore 
reflects the importance of front-end planning by showing the benefits of carefully considered laws to 
prevent particular types of disputes or to protect a party‘s rights if a dispute does eventuate.  
 
A. Law governing the arbitration agreement 
This law governs the recognition and enforcement of the agreement to arbitrate. It is often assumed that 
this law is the same law that the parties have chosen to govern the substantive issues in dispute. However, 
this is not necessarily the case.
50
 In fact, there are many possible laws which an arbitral tribunal may 
determine to be the law applying to the recognition and enforcement of the agreement to arbitrate.
51
 
Where the parties have not designated a law to govern the arbitration agreement, the tribunal must use the 
conflict of law approach it considers most suitable. 
 
The first approach is to use the law that governs the contract as a whole.
52
 This approach could be seen as 
an express choice, if the arbitration clause is considered as simply one of many rights and obligations 
                                                   
 
50 Tamil Nadu Electricity Board v ST-CMS Electric Company Private Limited [2007] EWHC 1713 (Comm); E 
Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) at 
209-212; see also Mauro Rubino–Sammartano, International Arbitration, Law and Practice (2nd ed, 2001) at 
231-234; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration 
(2003) at 107; Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration 
(3rd ed, 1999) at 158; Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 
2001) at 57; Piero Bernardini, 'Arbitration Law: Achieving Effectiveness in the Law Applicable to Arbitration 
Clause' in ICCA Congress Series No. 9 (1999)  at 201; Marc Blessing, 'Regulations in Arbitration Rules on 
Choice of Law' in ICCA Congress Series No. 7 (1994)  at 392. 
51 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial 
Arbitration (1999) at 212; Marc Blessing, 'Regulations in Arbitration Rules on Choice of Law' in 
ICCA Congress Series No. 7 (1994)  at 392; David St. John Sutton, John Kendall and Judith Gill, 
Russell on Arbitration (21st ed, 1997) at 71; Piero Bernardini, 'Arbitration Law: Achieving 
Effectiveness in the Law Applicable to Arbitration Clause' in ICCA Congress Series No. 9 (1999)  at 
201. 
52 Ronald Bernstein, John Tackaberry and Arthur L Marriot, Handbook of Arbitration Practice (1998) at p. 561; 
see also Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (3rd ed, 
1999) p. 75, 150; A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th 
ed, 2004) at para 2-86, pp. 124-125; Jean Francois Poudret and Sébastien Besson, Comparative Law of 
International Arbitration (2nd ed, 2007) at para 297, p. 258; Klaus Peter Berger, Private Disputes in 
International Business (2nd ed, 2006) at p. 401; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative 
International Commercial Arbitration (2003) at p. 107; Filanto S.p.A. v. Chilewich International Corp., 92 
Civ. 3253, U.S. District Court, Southern District of New York (14 April 1992), available at: 
http://www.kluwerarbitration.com/arbitration/print.aspx?ipn=4714; Peppermint oil case, People's United 
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assumed by the parties in their contract, to be governed by the law which governs the contract.
53
 In this 
regard, the arbitration clause may be characterized as a contract of a substantive nature having also 
procedural effect.
54
 Alternatively, this first approach could be seen as an implied choice, as Julian Lew 
has explained: ―There is a very strong presumption in favour of the law governing the substantive 
agreement which contains the arbitration clause also governing the arbitration agreement. This principle 
has been followed in many cases. This could even be implied as an agreement of the parties as to the law 
applicable to the arbitration clause.‖55 It would be impractical, even confusing, for parties who do not 
necessarily take into account a future dispute at the time of the agreement, to have two different laws 
governing the provisions of one contract.
56
 
 
The second approach is to use the law of the seat of the arbitration, known as the ‗lex fori‘, as the law 
governing the arbitration agreement. Taking as their point of departure the separability of the arbitration 
clause, there are a number of cases, in different jurisdictions, in which a court or arbitral tribunal has 
taken the lex fori as the appropriate law to govern the arbitration agreement.
57
 These jurisdictions include 
the United Kingdom,
58
 United States,
59
 Sweden
60
 and Belgium.
61
 
                                                                                                                                                                    
 
Kingdom v. Republic of China (1999), China 30 June 1999 CIETAC Arbitration proceeding available at: 
http://cisgw3.law.pace.edu/cases/990630c1.html#ctoc.  
53 This approach was used in Union of India v McDonnell Douglas Corp [1993] 2 Lloyd's Rep 48, where the 
court stated: ―An arbitral clause in a commercial contract like the present one is an agreement inside an 
agreement….. it is my view that by Art 11 the parties have chosen the law of India not only to govern the 
rights and obligations arising out of their commercial bargain but also the rights and obligations arising out of 
their agreement to arbitrate.‖ 
See also Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (3rd ed, 
1999) at p. 158.  
54 Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at p. 
130, §7-3;Piero Bernardini, 'Arbitration Law: Achieving Effectiveness in the Law Applicable to Arbitration 
Clause' in ICCA Congress Series No. 9 (1999)  at p. 200.  
55 Julian Lew, 'The Law Applicable to the Form and Substance of the Arbitration Clause' in ICCA Congress 
Series No 14 (1998)  at para 136.  
56 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para 2-
86, p. 125.  
57 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at 168.  
58 See C v D [2007] EWHC 1541 (Comm), where the English Court of Appeal ruled that English law was the 
governing law of an arbitration agreement which provided for all disputes arising under a Bermuda form 
insurance policy to be finally resolved in London under the English Arbitration Act 1996, albeit that the 
underlying contract of insurance was expressed to be governed by New York law. See also XL Insurance Ltd v 
Owens Corning [2000] 2 Lloyd‘s Rep 500; Noble Assurance Company and Shell Petroleum Inc v Gerling 
Konzern General Insurance Company UK Branch [2007] EWHC 25322.  
59 The importance of the law of the seat of arbitration in the United States is underpinned by the Federal 
Arbitration Act of 1925 (US) (the ―FAA‖). Once a dispute is covered by the FAA, federal law applies to all 
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A third approach, which has been adopted by the French courts, determines the existence and scope of the 
arbitration agreement by reference to the parties‘ discernible common intentions, subject only to 
mandatory provisions of the lex arbitri.
62
 This approach is reflected in the Cour de Cassation‘s decision in 
Dalico in 1993 where it held:  
 
“[B]y virtue of a substantive rule of international arbitration, the arbitration agreement is legally 
independent of the main contract containing or referring to it, and the existence and effectiveness 
of the arbitration agreement are to be assessed, subject to the mandatory rules of French law and 
international public policy, on the basis of the parties‟ common intention, there being no need to 
refer to any national law.”63  
 
However, despite this approach by the Cour de Cassation, it does remain open to the parties to expressly 
designate a national legal system or set of conflict laws in the arbitration agreement.  
 
A fourth approach, similar to the third approach, determines the existence and scope of the arbitration 
agreement by reference to international standards. Many leading scholars argue the fact the arbitration 
agreement is autonomous from the main contract explains not only its autonomy from the law governing 
                                                                                                                                                                    
 
questions of interpretation, construction, validity, revocability and enforceability, even where there is an 
express choice of state (or foreign law) in relation to the arbitration clause or agreement itself.   
See Milos Sovak and Biophysica Inc v Chugai Pharmaceutical Co, 289 F 3rd 615 (9th Cir 2002); Pedcor Mgt Co 
Inc Welfare Benefit Plan v N Am Indemnity, 343 F 3rd 355 (5th Cir 2003); and Chloe Z Fishing Co Inc v 
Odyssey Re, 109 F Supp 2d 1236 (SD Cal 2000).  
60 See Bulgarian Foreign Trade Bank Ltd v Al Trade Finance Inc (2001) XXVI Ybk Comm Arb 291, Swedish 
Supreme Court, 27 October 2000, Case No T1881-99. The Supreme Court of Sweden held that even though 
Austrian law was chosen to govern the underlying contract, ―… no particular provision concerning the 
applicable law for the arbitration agreement itself was indicated [by the parties]. In such circumstances the 
issue of the validity of the arbitration clause should be determined in accordance with the law of the state in 
which the arbitration proceedings have taken place, that is to say, Swedish law.‖ 
61 See Matermaco SA v PPM Cranes Inc (2000) XXV Ybk Comm Arb, 20 September 1999, Tribunal de 
Commerce, Brussels where the Brussels Tribunal de Commerce relied on Articles II(1) and V(2)(a) of the New 
York Convention to apply the law of the place of arbitration, Belgium, to questions of arbitrability, despite the 
fact that the underlying contract was governed by the laws of the State of Wisconsin. 
62 See Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) 
at para 6-66; Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para 
3.31, p. 172-173.  
63 See Municipalité de Khoms El Mergeb v. Société Dalico, Cour de Cassation, Civ. 1ere, 20 December 1993, 
Rev arb, 1994, 116 available at: http://www.kluwerarbitration.com/arbitration/print.aspx?ipn=16246, with 
translation provided by Professor Gaillard in E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on 
International Commercial Arbitration (1999) at para 437.  
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that contract, but also its autonomy from any law which may result from the application of a choice of law 
rule.
64
 In international trade, to assess whether the requirements for a valid arbitration agreement are 
satisfied, one should not consider the requirements of a particular legal system, but rather those 
requirements found over a broader spectrum, including international principles, treaties, comparative law 
and arbitral precedents.
65
  
 
Since the seller and the buyer in the case study in this thesis come from two different countries (Australia 
and China), the dispute between them has a strong international character. Moreover, since the parties 
come from two different legal systems, the use of transnational rules will undoubtedly lead to more 
predictable results than having the existence of the arbitration agreement depend on the applicability of 
the law of one of the parties. In arbitration practice there is a trend to detach the question of the existence 
of a valid arbitration agreement from any national law and to determine it by reference to the parties‘ 
intent and general principles of international commercial law.
66
 One Tribunal has held:  
 
“…. when the very existence of the arbitration agreement is at stake and the alleged contract is 
from every point of view an international contract, the capacity of the parties is not at issue and 
the parties have voluntarily omitted the choice of law applicable to the contract, the most 
appropriate law to decide the issue of the existence of the arbitration agreement is not that 
                                                   
 
64 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial 
Arbitration (1999) at p. 216, para 418; Mauro Rubino–Sammartano, International Arbitration, Law 
and Practice (2nd ed, 2001) at p. 233. 
65 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial 
Arbitration (1999) at p. 241, §452; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative 
International Commercial Arbitration (2003) at p. 126, §6-73; Marc Blessing, 'Regulations in 
Arbitration Rules on Choice of Law' in ICCA Congress Series No. 7 (1994)  at p. 172; Piero 
Bernardini, 'Arbitration Law: Achieving Effectiveness in the Law Applicable to Arbitration Clause' 
in ICCA Congress Series No. 9 (1999)  at pp. 201, 202.  
66 Gatoil v. National Iranian Oil Co. (1991), Cour d'appel de Paris (1reCh. suppl.), 17 December 1991, available 
at: http://www.kluwerarbitration.com/arbitration/DocumentFrameSet.aspx?ipn=15959; Société V 2000 v. 
Renault (1997), Cour de Cassation (1reCh.civ.), 21 mai 1997, available at: 
http://www.kluwerarbitration.com/arbitration/DocumentFrameSet.aspx?ipn=13821; Société Chambon v. 
société Thomson CSF, Cour d'appel de Paris (1reCh. D), 10 septembre 1997, available at: 
http://www.kluwerarbitration.com/arbitration/DocumentFrameSet.aspx?ipn=14505. 
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provided for by a particular national legal system, but rather the general principles of law and 
the usages accepted in international trade and in particular the principle of good faith.”67 
 
Since arbitration belongs to no national legal order, it is even more important that the tribunal applies the 
transnational rules when examining the existence of the arbitration agreement on which the jurisdiction of 
its arbitrators is founded.
68
 Further, when the place of arbitration is in a neutral third country, the tribunal 
has no institutional reason to give precedence to the choice of law rules or substantive provisions of any 
of the legal systems connected to the dispute. 
 
An example of a set of international principles that can be used to determine the validity of the arbitral 
clause is the UNIDROIT Principles of International Commercial Contracts (―UNIDROIT Principles‖). 
According to their preamble, the UNIDROIT Principles may be applied when the parties have not chosen 
any law to govern their contract. The scope of the UNIDROIT Principles is wider than that of the CISG 
and it is not limited to sales contracts but covers general contract law.
69
 Legal theory accepts that the 
UNIDROIT Principles are applicable for interpreting and supplementing the matters that fall out of the 
CISG‘s scope of application.70  
 
                                                   
 
67 ICC Award No. 5065 (1986), available at: 
http://tldb.unikoeln.de/php/pub_show_content.php?pubdocid=205065&pubwithmeta=ja&pubwithtoc=ja&page
=pub_show_document.php.  
68 Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (3rd ed, 1999) at 
p. 135, §3-01; Emmanuel Gaillard, 'Thirty Years of Lex Mercatoria: Towards the Discriminating Application 
of Transnational Rules' in ICCA Congress series no. 7 (1996) 570 at  pp. 571, 572; E Gaillard and J Savage 
(eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) at p. 234, §443; Julian 
Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at  p. 123, 
§6-66. 
69 Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at 
pp. 462, 463, §§18-63 – 18-67; Ingeborg Schwenzer and Simon Manner, 'The Claim is Time-Barred: The 
Proper Limitation Regime for International Sales Contracts in International Commercial Arbitration' (2007) 
23(2) Arbitration International 293 at pp. 306, 307; Michael Bonell, 'UNIDROIT Principles 2004 – The New 
Edition of the Principles of International Commercial Contracts adopted by the International Institute for the 
Unification of Private Law'   <http://www.unidroit.org/english/publications/review/articles/2004-1-bonell.pdf>  
at p. 31. 
70 Michael Bonell, 'The UNIDROIT Principles of International Commercial Contracts and CISG -- 
Alternatives or Complementary Instruments?'   
<http://cisgw3.law.pace.edu/cisg/biblio/ulr96.html#n>  at pp. 13, 14; Michael Bonell, 'UNIDROIT 
Principles 2004 – The New Edition of the Principles of International Commercial Contracts adopted 
by the International Institute for the Unification of Private Law'   
<http://www.unidroit.org/english/publications/review/articles/2004-1-bonell.pdf>  at p. 33.  
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A fifth approach is to use the law of the place where the contract was concluded. However, this approach 
is less common in modern business transactions due to the increasing use of technology that breaks down 
geographical boundaries. A sixth approach, which is to use the law of the country with the closest 
connection to the contract, is still commonly employed by arbitral tribunals. The ‗closest connection test‘ 
provides that the law with the closest connection to the alleged arbitration agreement is applicable.
71
   
  
In the case study, the claimant will argue that Western Australian law should be the law governing the 
arbitration agreement because the choice of Western Australian law as the substantive law of the contract, 
together with the choice of Perth as the seat, implies a choice of Western Australian law to govern the 
contract as a whole, including the arbitration agreement. Whilst the respondent may argue that an 
alternative law should apply, any such argument is unlikely to succeed. In addition to being the law of the 
seat, it is also the law with the closest connection to the contract given that the iron ore originates from 
Western Australia. 
 
B. Law governing the arbitration proceedings 
The law governing the arbitral proceedings consists of three elements.
72
 Firstly, the national arbitration 
law of the seat, known as the lex arbitri; secondly, a set of arbitral rules chosen by the parties or adopted 
by the arbitral tribunal; and thirdly, the procedural ‗soft law‘ of international arbitration. Together, these 
three elements set a standard for the conduct of the arbitration. Importantly, in the context of the case 
study discussed in Chapter Three, these three elements will govern the Australian arbitral proceedings 
between the Chinese party and the Australian party.  
 
                                                   
 
71 Art 18.1 JAMS Arbitration Rules; see also A Dicey and J Morris, The Conflict of Laws (13th ed, 2000) at p. 
478; E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration 
(1999) at p. 222; A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 
2004) at p. 120. 
72 The only exception is when the arbitration is between investors and States under the International Centre for 
Settlement of Investment Disputes (ICSID) Convention, which is almost entirely insulated from the place of 
arbitration. For example, interim measures may only be sought from the tribunal itself and any review of the 
award is the exclusive jurisdiction of an ad hoc committee appointed by the institution itself rather than the 
courts of the place of arbitration.  
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1. Lex arbitri 
The lex arbitri is the arbitration law of the seat of arbitration. The seat of the arbitration is the place in 
which that arbitration is legally situated. This is designated by the parties, the arbitral institution or the 
arbitrators themselves.
73
 Generally, the place in which the arbitration is legally situated will be the same 
as the physical place (venue) of the arbitration. However, as English courts have concluded:  
 
“[I]t may often be convenient to hold meetings or even hearings in other countries. This does not 
mean that the „seat‟ of the arbitration changes with each change of country. The legal place of 
the arbitration remains the same even if the physical place changes from time to time, unless of 
course the parties agree to change it.”74  
 
Therefore, the seat of arbitration will be the same as the place of the arbitration unless it is more 
convenient to hold the arbitration elsewhere, or unless the parties have taken the unusual step of 
designating a seat which is separate to the place of arbitration.
75
  
 
Typically, the lex arbitri is based on the Model Law.
76
 The Model law is a framework of arbitration law 
promulgated by the United Nations Commission for International Trade Law (UNCITRAL).
77
 For 
example, the IAA is the arbitration law in Australia, which is based on the Model Law.
78
 This law will be 
the lex arbitri for international arbitrations conducted in Australia. In most jurisdictions, the lex arbitri is 
likely to extend to: 
                                                   
 
73 For example, see section 3 of the English Arbitration Act 1996.  
74 Union of India v McDonnell Douglas Corp [1993] 2 Lloyd's Rep 48.  
This is also recognized by the rules of the major arbitral institutions. For example, Article 14 of the ICC Rules of 
Arbitration; Article 16 of the LCIA Rules of Arbitration and Article 20(2) of the The UNCITRAL Model Law 
on International Commercial Arbitration, adopted by the United Nations Commission on International Trade 
Law on 21 June 1985. 
75 In Naviera Amazonia Persuana SA v Compania Internacional de Seguros de Peru [1988] 1 Lloyd‘s Rep 116, 
the English Court of Appeal considered a contract that provided for arbitration to be located in Peru but subject 
to English procedural law. Whilst the court construed the contract as providing for arbitration in London 
instead of Peru, it did note that a situation involving a choice of foreign procedural law was theoretically 
possible, but practical complexities and inconveniences would exist.  
76 Countries enacting legislation based on the UNCITRAL Model Law may be found at: 
www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_Arbitration_status.html. They include, 
amongst others, Australia, Canada, Hong Kong, Egypt, Germany, India, Japan, Russian Federation, and Great 
Britain.  
77 The Model Law was approved by UNCITRAL in 1985. It can be found at the UNCITRAL website: 
www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_Arbitration.html. 
78 Australia adopted the Model Law in 1989 and the Revised Model Law in 2010. 
42 
 
 
 the definition and form of an agreement to arbitrate (section 3, and Schedule 2 Article 7 of the 
IAA);  
 whether a dispute is able to be referred to arbitration (that is to say, whether it is ‗arbitrable‘ 
under the lex arbitri) (section 7, and Schedule 2 Article 7 of the IAA); 
 the constitution of the arbitral tribunal and any grounds for challenge of that tribunal (section 
18A, and Schedule 2 Articles 10-15 of the IAA);  
 the entitlement of the arbitral tribunal to rule on its own jurisdiction (Schedule 2 Article 16 of the 
IAA); 
 equal treatment of the parties (section 18C, and Schedule 2 Article 18 of the IAA); 
 freedom to argue upon detailed rules of procedure (Schedule 2 Article 19 of the IAA); 
 interim measures of protection (section 23K, and Schedule 2 Article 17 of the IAA); 
 statements of claim and defence (Schedule 2 Article 23 of the IAA); 
 hearings (sections 23, 23J, 24, 29, and Schedule 2 Articles 20, 22, and 24 of the IAA); 
 default proceedings (section 23B, and Schedule 2 Article 25 of the IAA); 
 court assistance if required (sections 7(3) and 23A, and Schedule 2 Articles 5, 6, 9, 17J and 27 of 
the IAA); 
 the powers of the arbitrators, including any powers to decide as ‗amiables compositeurs‘ 
(Schedule 2 Article 28 of the IAA);  
 the form and validity of the arbitration award (Schedule 2 Articles 28, 29, 31 and 33 of the IAA); 
and 
 the finality of the award, including any right to challenge it in the courts of the place of arbitration 
(Schedule 2 Articles 34-36 of the IAA).
79
  
 
Each state will, however, decide for itself what specific content is included in its arbitration law. For 
example, some elect to have separate laws for domestic and international arbitrations.
80
 In addition, some 
                                                   
 
79 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at 3.43, pp. 176-178.  
80 In Australia for example, the lex arbitri for a domestic arbitration will not be the International Arbitration Act 
1974 (Cth). Instead, the lex arbitri for a domestic arbitration will be the respective arbitration act enacted by 
each state or territory, such as the Commercial Arbitration Act 1975 (WA), which are not based on the Model 
Law. However, as discussed in Chapter two, there is reform contemplated in Australia which will incorporate 
the Model Law into the respective domestic arbitration acts. Such reform has already occurred in New South 
Wales and is scheduled to occur in Western Australia in the second half of 2011.   
Switzerland (through the Private International Law Statute 1987 (Switzerland)), France (through the French 
Code of Civil Procedure, Book IV, Title V – International Arbitration, Decree No 81-500 of May 12, 1981) 
43 
 
 
states wish to build an element of consumer protection into their law, so as to protect private individuals.
81
 
Some also require the arbitral tribunal to set out in its award its decision as to the fees payable to each of 
the arbitrators.
82
 Further (and perhaps most importantly), states will differ in terms of whether a particular 
dispute is ‗arbitrable‘.83  
 
Nonetheless, regardless of whether the lex arbitri contains only the general provisions based on the Model 
Law, or more specific content, each provision within the lex arbitri will be classified as either mandatory 
or non- mandatory. Mandatory provisions have been defined as those that ―cannot be derogated from by 
way of Contract‖.84 They are those rules which preserve the principle of fairness and observe the public 
policy of the forum.
85
 In addition, they stand as safeguards of due process, such as provisions covering: 
the equal treatment of the parties and the right to be heard;
86
 rules which forbid private individuals, such 
as arbitrators, to administer oaths;
87
 rules which require at least one hearing during the course of an 
                                                                                                                                                                    
 
and Columbia (through Columbia‘s Law 315 of 12 September 1996 on International Arbitration) are examples 
of other countries which have a separate law for domestic and international arbitrations.  
81 For example, section 6 of the Swedish Arbitration Act 1999 provides that an arbitration agreement with a 
consumer involving goods or services for private use is invalid if made before a dispute arises.  
82 For example, section 37 of the Swedish Arbitration Act 1999. In addition, section 41 requires the arbitrators to 
notify the parties of the required steps to appeal to the court against this decision. 
83 Some States take a more restrictive view than others on whether a particular dispute is legally capable of being 
resolved by arbitration. Naturally, this results in an element of forum shopping. For example, parties may 
choose Geneva or London over Paris as the seat for arbitration of a trade mark dispute. However, forum 
shopping is reduced by the need for a dispute to be both arbitrable under the law of the seat and under the law 
of the place of enforcement.  
84 Art 3(3) of the Rome Convention on the Law Applicable to Contractual Obligations of 1980; see also Noble 
China Inc. v Lei, Ontario Court of Justice, 4 November 1998, 42 O.R. (3d) 69 at para. 68; Frank-Bernd 
Weigand, Practitioner‟s Handbook on International Arbitration (2002) at Part I, para. 157; Art. 1(2) The 
UNCITRAL Arbitration Rules, adopted by resolution of the United Nations General Assembly on 15 
December 1976; Georgios Petrochilos, Procedural Law in International Arbitration (2004) at para 5.40.  
85 Howard M Holtzmann and Joseph E Neuhaus, A Guide to The UNCITRAL Model Law on International 
Commercial Arbitration, Legislative History and Commentary (1989) at p. 7.  
86 Noble China Inc. v Lei, Ontario Court of Justice, 4 November 1998, 42 O.R. (3d) 69, at para. 68; Frank-Bernd 
Weigand, Practitioner‟s Handbook on International Arbitration (2002) at Part I, para. 157; Klaus Peter 
Berger, 'Art. 15 UNCITRAL Arbitration Rules: The Eternal Conflict between Arbitral Discretion and the 
Parties‘ Due Process Rights' (2006) 21(4) Mealey‟s Int‟l Arb. Rep. 38 et seqq. at p. 40.  
87 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para 
5.10.  
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arbitral proceeding;
88
 rules which require an award to be made within a defined period of time;
89
 and rules 
requiring an award to be lodged with a local court to be valid.
90
  
 
The remaining provisions in the lex arbitri are considered non- mandatory provisions (also known as 
‗default‘ provisions). A mandatory provision may not be contracted out of by the parties. It will apply to 
all arbitration proceedings governed by that particular lex arbitri. In contrast, a default provision may be 
contracted out of by the parties. This can occur through express exclusion in the wording of the arbitration 
agreement, or through the selection of a set of arbitral rules which provide for an alternative procedure to 
that outlined by the default provisions in the lex arbitri.  
 
In the absence of an express choice of arbitration law, the choice of where the arbitration takes place (i.e. 
the seat) is critical as it determines the procedure to be followed. In the context of the case study 
discussed in Chapter Three, the lex arbitri will be the IAA as the seat of arbitration is Australia.  
 
2. Arbitral rules 
In most jurisdictions, the lex arbitri will not lay down any detailed procedural rules as to the actual 
conduct of the arbitration. Instead, it usually gives the parties autonomy to determine the procedure of 
their arbitration, subject to only a few restrictions provided by mandatory provisions in the lex arbitri. 
This is supported by Article 19(1) of the Model Law which provides, ―The parties are free to agree on the 
procedure to be followed by the arbitral tribunal in conducting the proceedings‖.91 Further, this 
autonomous right to determine the procedure of the arbitration is found in the rules of many leading 
arbitral institutions. For example, Article 17.1 of the ACICA Rules states: ―Subject to these Rules, the 
                                                   
 
88 Georgios Petrochilos, Procedural Law in International Arbitration (2004) at para 5.70. 
89 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para 
2.20.  
90 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) 
at para 2.20; see also P Binder, International Commercial Arbitration in UNCITRAL Model Law 
Jurisdictions (1st ed, 2000).  
91 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para 
2.14. 
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Arbitral Tribunal may conduct the arbitration in such manner as it considers appropriate, provided that the 
parties are treated equally and that each party is given a full opportunity of presenting its case.‖92 
 
It is important for the parties and the arbitral tribunal to know what procedural rules they are required to 
follow, particularly in an international arbitration where the parties will usually come from different 
backgrounds, with a different approach to such questions as the interviewing of witnesses, the disclosure 
of documents, and so forth. The rules of the arbitral institutions, such as the ICC and ACICA, provide an 
overall framework within which to operate, as do the UNCITRAL Rules. However, it is important to note 
that even these rules will need to be supplemented by more detailed provisions by the parties or the 
arbitral tribunal, known as the procedural soft law of arbitration. 
 
In Chapter Three‘s case study, the ACICA Rules have been applied in the arbitration clause. However, 
the dividing issue is whether these rules have any effect given that the nature of the jurisdictional 
challenge by the respondent relates to non-existence. The respondent will argue that any reference to 
arbitral rules only takes effect from the point at which the arbitral clause is ruled to exist. This issue is 
discussed further in Chapter Six. 
 
Similarly to the law governing the arbitral procedure, the choice of arbitral rules is also critical as 
different rules carry very different outcomes. For example, Article 19.2 of the ACICA Rules provides a 
clear distinction between the seat and the venue of the arbitration. This Article is similar to Article 16(2) 
of the Swiss Rules. In comparison, Article 14 of the ICC Rules and Article 16 of the UNCITRAL Rules 
use the ambiguous word ‗place‘. This distinction may be a persuasive fact in the determination of the 
arbitration law applicable to the proceedings. 
 
3. Procedural soft law 
To complicate matters further, the body of rules governing the arbitration proceeding is also supported by 
the ‗procedural soft law‘ of international arbitration.93 The term ‗procedural soft law‘ refers to the 
proliferation of professional and non-national laws and guidelines which have emerged to assist arbitral 
                                                   
 
92 Similarly, 18. 2 JAMS states ―the procedure applicable to the arbitration will be the procedure set forth in these 
rules and in the arbitration law of the place of arbitration‖.   
93 See Professor Park, 'The Procedural Soft Law of International Arbitration: Non-Governmental Instruments' in 
Loukas  Mistelis and Julian Lew (eds), Pervasive Problems in International Arbitration (2006) 141.  
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tribunals with procedural matters such as the taking of evidence and conflicts of interest. Some notable 
examples of ‗procedural soft law‘ to have emerged recently include: 
 in 1996, UNCITRAL published its detailed ‗Notes on Organising Arbitral Proceedings‘;  
 in 1999, the International Bar Association‘s Arbitration and ADR Committee D revised its Rules 
on The Taking of Evidence in International Arbitration; 
 in 2004, the same IBA Committee D published its Guidelines on Conflicts of Interest in 
International Arbitration;  
 in 2006, the American College of Commercial Arbitrators developed a compendium of Best 
Practices for Business Arbitration; and 
 in 2008, the International Law Association published a Report on Ascertaining the Contents of 
the Applicable Law in International Commercial Arbitration.  
 
In addition to the ‗procedural soft law‘ regulating the conduct of the tribunal, there are also rules and 
guidelines regulating the conduct of legal practitioners appearing on behalf of the respective parties in the 
arbitration. In particular, legal practitioners must ascertain which set or sets of ethical rules regulate their 
conduct. For example, will a legal practitioner from the Singapore who appears in an arbitration in 
Australia be subject to Singaporean or Australian ethical conduct rules, or both? Generally, legal 
practitioners will be subject to the ethical rules of the country in which the arbitration is heard, but it is 
important for legal practitioners to be aware of any quirks in this regard.
94
   
 
In the case study, the arbitration proceedings will be governed by the arbitration laws in place in Western 
Australia (the IAA, rather than the CAA, given the international character of this dispute) in conjunction 
with the arbitral rules selected by the parties (the ACICA Rules). Given the common law nature of 
Australian law, and the history of ‗pro-arbitration‘ case law in Australia, the application of Australian law 
to these proceedings will assist the claimant more than the respondent, in arguing that the tribunal is the 
correct forum to determine the jurisdictional dispute. This is explored in more detail in the discussion of 
the preliminary jurisdiction dispute in Chapter Six. 
 
                                                   
 
94 Jan Paulsson, 'Standards of Conduct for Counsel in International Arbitration' (1992) 3 Am Rev Intl Arb 214; 
Veeder, 'The 2001 Goff Lecture - The Lawyer's Duty to Arbitrate in Good Faith' (2002)  Arb Intl 431. 
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C. Applicable law governing the substantive dispute 
Whilst the main contract between the parties, particularly in international commercial transactions, will 
generally be quite detailed, it does not exist in a legal vacuum. It is supported by a system of law which is 
generally known as ‗the applicable law‘, ‗the substantive law‘, ‗the proper law‘, or ‗the governing law‘ of 
the contract. This system of law governs the interpretation and validity of the contract, the rights and 
obligations of the parties, the mode of performance, and the consequences of breaches of the contract.  
 
Nowadays, contracts are regularly concluded through electronic means, such as telephones, telexes, faxes 
or email, which blur national frontiers. For example, a bullion dealer in London may buy gold over the 
telephone from Zurich for delivery to a bank in Italy, on the basis that payment is to be made by an 
irrevocable letter of credit drawn on a bank in Chicago. Importantly, where the contract is in respect of an 
international transaction, there may be two or more national systems of law capable of qualifying as the 
applicable law. Consequently, problems may arise, first in identifying what law applies, and secondly in 
dealing with any conflict between the applicable laws.  
 
1. Express choice of substantive law is generally applied 
International conventions and the model rules on international commercial arbitration confirm that parties 
are free to choose for themselves the law applicable to their contract. For example, Article 42 of the 
Washington Convention provides that ―the Tribunal shall decide a dispute in accordance with such rules 
of law as may be agreed by the parties‖.95 Typically, this choice is made at the time of making their 
contract; however, this choice may also be made once a dispute has arisen.
96
 Parties are generally free to 
vary the terms of their contract by agreement; in the same way, they should be free to vary by agreement 
the law applicable to a dispute arising out of their contract.  
 
                                                   
 
95 See also Art 33.1 The UNCITRAL Arbitration Rules, adopted by resolution of the United Nations General 
Assembly on 15 December 1976; Art 17.1 ICC Rules of Arbitration; Art 22(3) LCIA Rules of Arbitration; 
s13(1) Russian Federation CCI; Art 24(1) Stockholm Institute Rules of Arbitration; Art 59(1) WIPO 
Arbitration Rules.  
96 Art 3 of the Rome Convention on the Law Applicable to Contractual Obligations of 1980 provides that a choice 
of law, or a variation of a choice, can be made at any time after the conclusion of the contract by agreement 
between the parties.  
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There are, of course, restrictions on the autonomy of the parties to choose the applicable law.
97
 Firstly, a 
choice of law will have no effect if it is not bona fide, or if it is selected for an illegal purpose.
98
 For 
example, the choice of Japanese law for a contract performed in Europe for the purposes of tax evasion or 
avoiding European competition regulation would not be permissible.
99
 Secondly, a choice of law will 
remain subject to the mandatory provisions of the place where the factual elements of a contract lie. For 
example, even if the choice of Japanese law was for a lawful purpose rather than to avoid European 
competition regulation, mandatory provisions of the European competition regulation will override the 
Japanese law because the factual elements of the contract point to Europe.
100
 In the same way, to take 
another example, Australian law may feature in a determination of corporate governance issues relating to 
an Australian company even if the arbitration arises from a shareholders‘ agreement governed by Swedish 
law.
101
 These restrictions on the autonomy of the parties to choose the applicable law uphold the public 
policy of the place(s) where the contract is linked.  
 
When choosing the applicable law to apply to their contract, parties have the following choices: 
 national system of law;  
 public international law (including the general principles of law);  
                                                   
 
97 Moss, 'Can an Arbitral Tribunal Disregard the Choice of Law Made by the Parties?' (2005) 1 Stockholm Intl 
Arb Rev 1.   
98 See Soleimany v Soleimany [1999] QB 785, where the English Court of Appeal refused to enforce an award 
where the illegal purpose of the contract (smuggling carpets out of Iran) had no effect on the rights of the 
parties under the applicable law (Jewish law), but was illegal under English law. At 800, the court said ―The 
Court is in our view concerned to preserve the integrity of its process, and to see that it is not abused. The 
parties cannot override that concern by private agreement. They cannot by procuring an arbitration conceal 
that they, or rather one of them, is seeking to enforce an illegal contract. Public policy will not allow it.‖  
99 See Eco Swiss China Ltd v Benetton International NV [1999] ECR I-3055, also published in Mealey‟s Intl Arb 
Rep, Vol 14, Issue 6, June 1999, B-1, where the ECJ ruled that a breach of EU competition law constitutes a 
violation of the ordre public.  
See also, Marketing Displays International Inc v VR Van Realte Reclame BV, 29 (Judgment of 24 March 2005, 
Case No 04/694 and 04/695), where the Dutch Court of Appeal upheld a lower court‘s refusal to grant 
exequatur to three US arbitral awards because the awards were considered incompatible with Art 81 of the EC 
Treaty and thus violated public policy.  
100 See Eco Swiss China Ltd v Benetton International NV [1999] ECR I-3055, also published in Mealey‟s Intl Arb 
Rep, Vol 14, Issue 6, June 1999, B-1, where the ECJ ruled that a breach of EU competition law constitutes a 
violation of the ordre public, which made the arbitral award liable to be set aside. Importantly, the ECJ 
signaled a powerful incentive to tribunals to apply issues of European competition regulation if they are 
concerned about the enforceability of their awards in Europe. Indeed, this even suggests that where the parties 
themselves do not raise European competition law issues, the arbitrators should consider raising these ex 
officio.   
101 Moreover, to take another example, US-quoted companies cannot exclude the application of the Foreign 
Corrupt Practices Act from the operations simply by concluding an investment agreement in Poland that is 
subject to Polish law.  
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 concurrent laws (and combined laws – the ‗tronc commun‘ doctrine);  
 transnational law (including international development law, the lex mercatoria, codified terms 
and practices, and trade usages); and 
 ‗in equity‘.  
 
a) National system of law 
In international commercial contracts it is usual for a national system of law to be chosen as the law 
applicable to the contract itself.
102
 A national system of law is an interconnecting, interdependent 
collection of laws, regulations and ordinances, enacted by or on behalf of the state, and interpreted and 
applied by the courts. It is a complete legal system, designed to provide an answer to any legal question 
that might be posed.
103
  
 
In an ideal world, almost any national system of law should be suitable, so long as that law has been 
drawn up, or has developed, in a manner which suits the requirements of modern commerce. In the real 
world, however, the law of a country reflects the social, economic and, above all, political environment of 
that particular country.
104
 Consequently, not all national systems of law are suitable to be chosen as the 
applicable law of the contract.
105
 In addition, even if a national system of law is suitable, this system may 
                                                   
 
102 In this context, the term ‗national system of law‘ is used to describe both the ‗national law‘ properly so called, 
such as that of Australia, as well as the law of a ‗state‘ within a federal system such as Western Australia or 
Victoria.  
103 See Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para 3.108, p. 
199.  
104 It is these social, economic and political considerations which often lead parties to adopt a particular country‘s 
law, even if they have no connection with that country. For example, commodity contracts, shipping and 
freight contracts, and contracts of insurance often contain a choice of English law, because the commercial law 
of England is considered to reflect and to be responsive to the needs of modern international commerce.  
105 For example, if a country habitually controls the import and export trade (perhaps permitting such activities 
only through State corporations), or prohibits the free flow of currency across exchanges, these restrictions 
may permeate the national law, thus making it an unsuitable national system of law to apply to the contract.  
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change at any time.
106
 Therefore, once the parties have chosen a suitable national system of law, they 
should also consider ways of protecting their rights against a change in that law.
107
 
 
b) Public international law and general principles of law 
Public international law is law that regulates the relationship between government entities and 
international bodies (e.g. the UN or the Commonwealth), or between government entities and other 
entities (whether governmental, non-governmental, public or otherwise).
108
 For example, it is public 
international law that regulates whether airplanes need permission to fly over a particular country. It is 
composed of: (a) international conventions "expressly recognised by the contesting states", (b) 
international customs, ―as evidence of a general practice accepted as law‖ (customary law), (c) ―general 
principles of law recognised by civilised nations‖, and (d) judicial decisions (case law) and the teachings 
of the most highly qualified publicists of the various nations (academic writings).
109
   
 
                                                   
 
106 For example, a State may impose labour or import restrictions, which render the performance of a contract 
more expensive.  
The risk of change in law is particularly evident in investment arbitration, where the contract is made with the 
state itself or with a State agency. In these circumstances, the State may change the law and so change the 
terms of the contract, but without the agreement of the other party to the contract.  
107 Revision clauses, hardship clauses and force majeure clauses are three examples of various devices used in an 
attempt to maintain the balance of the contract. A fourth device, which is used in some long-term economic 
development agreements, is to ‗freeze‘ the national law by the parties agreeing that the law will be as it was on 
a given date. A fifth device, which is used particularly in oil concession agreements, is to use a stabilization 
clause that involves undertakings on the part of the contracting State that it will not annul or change the terms 
of the contract by legislative or administrative action, without the consent of the other party to the contract. 
Finally, a sixth device, known as an ‗economic equilibrium‘ (or ‗renegotiation‘) clause, provides the investor 
with a contractual entitlement to be compensated for the cost of complying with new laws or, alternatively, 
require the parties to negotiate in good faith to restore the original economic equilibrium of the contract. 
However, the problem with all of these types of clauses is that the State may still introduce a law avoiding 
such clauses in its own territory.  
See also, Sapphire International Petroleum Ltd v The National Iranian Oil Company (1964) 13 ICLQ 1011, at 
1012, which considers the difficulty of protecting a party from changes in the local law.  
108 Public international law is sometimes called the ‗law of nations‘ or just simply ‗international law‘. It should 
not be confused with Private International Law, which is primarily concerned with the resolution of conflict of 
laws in the international setting, determining the law of which country is applicable to specific situations.  Nor 
should it be confused with Comparative Law, which is the study of differences and similarities between the 
laws of different countries in the world (i.e. common law, civil law, socialist law, Islamic law, Hindu law, and 
Chinese law). 
109 Article 38(1) of the Statute of International Court of Justice 1946 is recognized as a definitive statement of the 
sources of international law. 
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Increasingly, ‗international law‘ may be specified as the substantive law of a contract,110 particularly 
where that contract is with a state or state agency.
111
 Interestingly, some parties choose just one 
component of international law, for example, by selecting ―general principles of law recognized by 
civilized nations‖ as the substantive law of a contract.112 However, there are many practical difficulties in 
relying on ‗general principles of law‘ to resolve detailed contractual issues. For example, international 
law is not equipped to deal with specific issues such as mistake, misrepresentation, time of performance, 
the effect of bankruptcy or liquidation, force majeure or the measure of damages, and so forth. In 
addition, it can often be difficult to locate and prioritise different ‗general principles of law‘. Therefore, if 
international law is to be used in a contract, it should be used as a concurrent law, rather than on its own.  
 
c) Concurrent laws, combined laws, and the tronc commum doctrine 
In each of the two choices discussed above, there are concerns for the parties. When they have selected a 
national system of law as the applicable law, they are concerned about a change in law. Similarly, when 
they have selected international law as the applicable law, they are concerned about its inability to resolve 
specific contractual issues. One established safeguard against each of these concerns is to use concurrent 
laws by stipulating that the applicable law is a particular national system of law only insofar as it accords 
with international law. For example, the Washington Convention, which established ICSID, makes use of 
this system of concurrent laws when there has been no express choice of law by the parties.
113
 
Accordingly, whilst a state may validly terminate a long-term investment treaty under its own laws, that 
act would not be valid under international law unless it was shown to be non-discriminatory and to serve a 
public purpose, with proper compensation being offered. In this way, international law would be brought 
                                                   
 
110
 The term ‗international law‘ may be used interchangeably with ‗such rules of international law as may be 
applicable‘, or ‗the relevant principles of international law‘.  
111 Public international law is concerned primarily with relations between States, but not exclusively so. It is also 
concerned with relations between States and other participants in public international law, including 
individuals, international organizations (such as the United Nations or the International Monetary Fund), 
multinational corporations and private non-governmental groups. See Higgins, Problems Process: 
International Law and How We Use It (1994) at p. 50.   
112 ‗General principles of law recognized by civilized nations‘ refers to those generals principles of municipal 
jurisprudence, in particular of private law,  in so far as they are applicable to relations of States. In such a 
choice, treaties and regulations will have no bearing on the substantive law of the contract, whereas they would 
have applied if ‗international law‘ was chosen. See Cheng, General Principles of Law as Applied by 
International Court and Tribunals (1987). 
113 Art 42 of the The Convention on the Settlement of Investment Disputes between States and Nationals of Other 
States, done at Washington on 18 March 1965 (the ―Washington Convention‖).  
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into play to set a minimum standard, which the arbitral tribunal would be empowered to uphold in its 
award. 
 
A second safeguard against each of these concerns of the parties is to use a system of combined laws. The 
‗tronc commun‘ doctrine involves the parties identifying the common parts of each of their different 
systems of law and applying these common parts as the applicable law. Perhaps the most important 
example of the use of combined laws as the applicable law is in the Channel Tunnel Treaty.
114
 In this 
project, the concessionaries, Eurotunnel, entered into a construction contract with a group of Anglo-
French companies, known as Trans-Manche Link. The choice of law clause provided that the contract 
would, ―… in all respects be governed by and interpreted in accordance with the principles common to 
both English law and French law, and in the absence of such common principles by such general 
principles of international trade law as have been applied by national and international tribunals.‖ Despite 
the court upholding the validity of this choice, it did cause unnecessary delays and expenses during the 
search for common principles of English and French law. Consequently, parties are not advised to use a 
combined laws approach.  
 
d) Transnational law (including lex mercatoria; the UNIDROIT Principles; trade 
usages; and the Shari’ah) 
Transnational law has been described as the rules of law which transcend national frontiers (i.e. operate 
outside any national law) and are created by the codification of customary practices and general principles 
of law (i.e. are not captured by any international law).
115
 Indeed, in this sense, transnational law can be 
described as privatised law; that is, rules that arise not as a result of national laws, nor as a result of 
international laws, but as a result of the private action of individuals. Similarly to international law, 
transnational law involves a review of relevant treaties, customs, general principles, case law and 
                                                   
 
114 The Chunnel Tunnel project is an undersea rail tunnel over 50km in length, which extends under the English 
Channel and links Folkestone, Kent in the United Kingdom with Coquelles, Pas-de-Calais near Calais in 
northern France. Due to the complex nature of its combined choice of law clause, it was the subject of many 
disputes. Some of which were inevitable, such as domestic housing arrangements for employees, others were 
accentuated by the need to research both English and French law on every issue. See Channel Tunnel Group 
Ltd v Balfour Beatty Construction Ltd [1993] AC 334, for an example of one such dispute. See also, Duval, 
'English and French Law: The Search for Common Principles' (1997) 25 Intl Business Lawyer 181.  
115 See Gaillard, 'Transnational Rules in International Arbitration' in ICC Publication No 480/4 (1993)  
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scholarly texts in order to determine the rules of law to resolve a dispute. However, international law and 
transnational law differ in the timing of this review and by whom it is to be conducted.  
 
When international law or ‗general principles of law‘ is chosen as the substantive law of the contract, this 
review is performed by the arbitrators at the time of the dispute, in order to determine the rules of law to 
resolve the dispute. In comparison, when a particular type of transnational law, such as the UNIDROIT 
Principles, has been chosen by the parties, such a review by the arbitrators is not necessary. Instead, this 
review will have already been conducted by the creators of the UNIDROIT Principles and the relevant 
rules of law will be codified into the UNIDROIT Principles.  
 
The most important development in the field of transnational law was that of the lex mercatoria. The lex 
mercatoria is a code of law consisting of rules and practices which have evolved within international 
business communities. The rules of law contained in the lex mercatoria are based on a review of both 
public international law (treaties, customs, general principles, case law and scholarly texts) as well as 
other types of transnational law (such as the UNIDROIT Principles and the Principles of European 
Contract Law). Some commentators argue that the lex mercatoria identifies the actual rules or principles 
to apply to a dispute.
116
 Others argue that it identifies the way of determining the appropriate rules or 
principles.
117
 
 
 
There are many other types of transnational law that may be applied to a contract.
118
 Firstly, an arbitral 
tribunal may be required to take account of relevant ‗trade usages‘.119 This may involve the arbitral 
                                                   
 
116
 Such commentators are said to follow the ‗list‘ method of determining the content of the lex mercatoria. 
Under the ‗list‘ method, the lex mercatoria relates to all rules or principles which feature on various lists, 
including the Central Transnational Law Database. The lists draw upon, amongst other things, the UNIDROIT 
Principles and the 1998 Principles of European Contract Law (prepared by the Lando Commission and 
sometimes called the ‗Lando Principles‘). See Berger, 'Lex Mercatoria Online, The Central Transnational Law 
Database at www.tldb.de' (2002) 18 Arb Intl 83.  
117 Such commentators are said to follow the ‗functional‘ method of determining the content of the lex 
mercatoria. Under the functional method, the substantive solution to a legal issue is derived not from a 
particular law selected by a traditional choice-of-law process, but from a comparative law analysis which will 
enable arbitration to apply the rule which is most widely recognised. 
118 Importantly, the various types of transnational law are not intended to be exhaustive. Instead, they are 
generally limited to a particular custom or trade.  
119 Either the parties may stipulate the need for recourse to trade usages, or this may be stipulated by the relevant 
arbitral rules applied to the dispute. For example, Art 17.2 of the ICC Rules of Arbitration; see also, Art 33.3 
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tribunal having recourse to the Uniform Customs and Practice for Documentary Credits 2010, which has 
helped significantly in the move towards a single, uniform international standard for the interpretation of 
documentary credits.
120
 Further, in interpreting ‗trade usages‘, the tribunal may also have recourse to the 
International Rules for the Interpretation of Trade Terms (―INCOTERMS‖), which provide a consistent, 
uniform meaning to terms in frequent use in international trade.
121
 Secondly, the tribunal may have 
recourse to the UNIDROIT Principles, which are intended to represent a system of rules of contract 
law.
122
 Thirdly, the tribunal may have recourse to the Shari‘ah,123 which contains general principles that 
complement the Qur‘an in Islamic law.124 Whilst the content of the Shari‘ah may vary between countries 
and cultures,
125
 all Muslims acknowledge its place in Islamic law.  
 
Historically, transnational law was crucial.
126
 Nowadays, commentators are divided on whether it can 
exist simultaneously with national systems of law that already possess their own laws, orders, and 
regulations.
127
 However, the authority of an arbitral tribunal to apply a non-national system of law will 
depend upon the agreement of the parties and the law applicable to the arbitration proceedings. For 
example, the Washington Convention allows the arbitral tribunal to determine a dispute in accordance 
                                                                                                                                                                    
 
of the The UNCITRAL Arbitration Rules, adopted by resolution of the United Nations General Assembly on 
15 December 1976.  
120 Uniform Custom and Practice for Documentary Credits 1933, ICC Publication No 400.  
121 International Rules for the Interpretation of Trade Terms ("INCOTERMS"), ICC Publication No 350. For 
example, terms such as ‗CIF‘ and ‗FOB‘ are defined so that they have the same meaning to businessmen and 
traders in Chile as they do in Australia or France.  
122 UNIDROIT Principles of International Commercial Contracts 2004. In theory, the UNIDROIT Principles may 
only be referred to when the parties choose to apply them, or when they have agreed that their contract will be 
governed by ‗general principles of law‘ or the lex mercatoria. However, in practice, arbitrators themselves 
may decide to refer to them as an aid to interpretation of contract terms.  See also van Houtte, 'The UNIDROIT 
Principles of International Commercial Contracts' (1995) 11 Arb Intl 374.  
123 In Musawi v R E International (UK) Ltd & Others [2007] EWHC 2981, the court held that section 46(1)(b) of 
the English Arbitration Act 1996 entitled the parties to the arbitration to require the arbitrator to apply Shari‘ah 
law as the applicable law. 
124 The Shari‘ah contains general principles which are basic to any civilised system of laws, such as good faith in 
the performance of obligations and the observance of due process in the settlement of disputes.  
125 Muslims believe the Shari‘ah is derived from two primary sources. Firstly, the divine revelations set forth in 
the Qur‘an, and secondly, from the Sunnah (the sayings and practices of the Prophet Muhammad). Where 
questions are not addressed in these primary sources, reference may be had to secondary sources. For Sunni 
schools of thought, these secondary sources include, Ijma (consensus among recognized religious authorities) 
and Qiyas (inferences of the Qur‘an and Sunnah by precedent).  
126 For example, the Rhodian Sea Law was an early form of transnational law which dated from the second or 
third century BC and which was widely accepted by both Greek and Romans in the Mediterranean. 
127 In support, see Gaillard, 'Transnational Rules in International Arbitration 1993', ICC Publication 480/4. 
Against, see LJ Mustill, 'The New Lex Mercatoria: the First Twenty-five Years' (1987) 4 Arbitration 
International 86.  
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with such ‗rules of law‘ as may be agreed by the parties.128 The reference to ‗rules of law‘, rather than to 
‗law‘ or ‗system of law‘ indicates the ability of the tribunal to apply a type of transnational law, such as 
the UNIDROIT Principles, as the applicable law of the contract. A similar approach is taken in France
129
 
and Switzerland.
130
  
 
By contrast, English law requires the arbitral tribunal to apply ‗the law‘ determined by appropriate 
conflict rules, when the parties have not chosen a law or agreed on other considerations to be taken into 
account.
131
 A similar approach is also found in the text of the Model Law.
132
 However, the practical 
application of this text suggests that arbitral tribunals may indeed apply a type of transnational law as the 
applicable law of the contract.
133
 Therefore, transnational law can and does exist simultaneously with 
national systems of law. However, like the problems experienced when ‗international law‘ is the 
substantive law of a contract, it suffers from the fact that it is unlikely to be a complete means of 
resolving all types of disputes arising out of a contract.  
 
e) Equity and good conscience 
As a general rule, arbitral tribunals will decide a dispute in accordance with legal principles, unless it is 
expressly stated that they may decide ‗in equity‘.134 However, arbitrators may from time to time be 
                                                   
 
128 Art 42 of the The Convention on the Settlement of Investment Disputes between States and Nationals of Other 
States, done at Washington on 18 March 1965 (the ―Washington Convention‖).  
129 Art 1496 of the French Code of Civil Procedure, Book IV, Title V – International Arbitration, Decree No 81-
500 of May 12, 1981. 
130 Ch 12, Art 187 of the Private International Law Statute 1987 (Switzerland); see also, Art 17 of the ICC Rules 
of Arbitration.  
131 s 46 of the English Arbitration Act 1996.  
132 Art 28 of the The UNCITRAL Model Law on International Commercial Arbitration, adopted by the United 
Nations Commission on International Trade Law on 21 June 1985 requires an arbitral tribunal, if the parties do 
not make an express choice of ‗rules of law‘, to apply ‗the law determined by the conflict of law rules which it 
considers applicable‘.  
133 Despite the early approach to the common law to require tribunals to apply a fixed and recognised 
system of law, the adoption of the Model law in various common law countries including Australia, 
Canada, Hong Kong, and New Zealand means there is now growing express recognition of the 
ability of the tribunal to apply ‗rules of law‘.  
134 For example, Schedule 2 Article 28(3) of the IAA provides that ―the arbitral tribunal shall decide ex aequo et 
bono or as amiable compositeur only if the parties have expressly authorized it to do so.‖ 
Conversely, Art 43 of the CIETAC Rules states that, the tribunal shall ―independently and impartially make its 
arbitral award on the basis of the facts, in accordance with the law and the terms of the contracts, with 
reference to international practices and in compliance with the principle of fairness and reasonableness‖. 
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required to settle a dispute ‗in equity‘ (ie ‗amiable compositeur‘ or ‗ex aequo et bono‘) by determining it 
on the basis of what is ‗fair and reasonable‘, rather than on the basis of law. The requirement to determine 
a dispute ‗in equity‘ is open to different interpretations. For example, some argue that this requires a 
tribunal to apply relevant rules of law, but ignore any rules which are purely formalistic. Others argue that 
this requires a tribunal to apply relevant rules of law, but ignore any rules which appear to operate harshly 
or unfairly in the particular case before it. Further, some argue that this requires the tribunal to decide 
according to general principles of law. Consequently, if parties do want a tribunal to decide ‗in equity‘, 
they should also specify on what basis this requirement will operate.   
 
2. No choice of substantive law requires conflicts of law approach 
If disputes arise, and no choice of law has been agreed, one of the first tasks of the arbitral tribunal will be 
to establish what law is applicable to the contract.
135
 In reaching its decision on the law to be applied in 
the absence of any choice by the parties, an arbitral tribunal is entitled (unless otherwise directed by the 
law governing the arbitration proceedings) to select any of the systems or rules of law upon which the 
parties themselves might have agreed, if they had chosen to do so.
136
 Indeed, the modern tendency is for 
arbitral tribunals to be given considerable latitude in determining the applicable law, provided they do so 
by way of appropriate conflict rules.
137
 This is confirmed in the European Convention,
138
 UNCITRAL 
Model Law,
139
 UNCITRAL Rules
140
 and has been succinctly summarised in the Sapphire arbitration:  
                                                                                                                                                                    
 
Similarly, Art 3 of Ecuador‘s Law of Arbitration (145/1997) states that ―The parties will decide whether the 
arbitrator shall decide in law or in equity. Unless otherwise agreed, the award shall be in equity‖.  
135 See 'Ascertaining of the Content of the Applicable Law in International Commercial Arbitration' (Paper 
presented at the ILA's 73rd conference, Rio, 2008). Interestingly, annexures to the report make a series of 
recommendations. Recommendations of particular note are: Recommendation 4, that arbitrators are not bound 
by the processed followed by courts in ascertaining the applicable law, nor should they rely on unexpressed 
presumptions as to the contents of the applicable law, including any presumption that it is the same law as the 
law of the seat of the arbitration; and Recommendation 5, that arbitrators should primarily received 
information about the contents of the applicable law from the parties. See also, Nigel Blackaby et al, Redfern 
and Hunter on International Arbitration (5th ed, 2009) at para 3.205, pp. 230-231.  
136 If the parties do not wish the arbitral tribunal to have such freedom, the solution is in their own hands; they 
should agree upon the applicable law, preferably in their contract but, if not, then at any time after the dispute 
has arisen.  
137 Historically, a tribunal was required to apply the conflict rules of the lex fori (place of arbitration), which 
identified particular criteria (also referred to as ‗connecting factors‘) that served as the basis for the tribunal‘s 
determination. Nowadays, in the context of international arbitration, it is recognised that the seat of arbitration 
is invariably chosen for reasons that have nothing to do with the place of arbitration. Therefore, the conflict 
rules of the lex fori now serve as a guide only, with arbitrators able to select the conflict rules they deem most 
appropriate, regardless of which jurisdiction such conflict rules relate.  
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“Contrary to a State judge, who is bound to conform to the conflict law rules of the State in 
whose name he metes out justice, the arbitrator is not bound by such rules. He must look for the 
common intention of the parties, and use the connecting factors generally used in doctrine and in 
case law and must disregard national peculiarities.”141  
 
Almost always, the tribunal will look first for the law that the parties are presumed to have intended to 
choose, which is known as a tacit choice of law.
142
 A tacit choice of law must be ―demonstrated with 
reasonable certainty by the terms of the contract or the circumstances of the case‖.143 The second conflict 
rule the tribunal will likely have recourse is to apply the law of the country with which the contract is 
most closely connected. It will be presumed that this is the country which is the place of business or 
residence of the party that is to affect the performance characteristic of the contract, unless it appears that 
the contract is more closely connected with another country.
144
 A third conflict rule that the tribunal may 
consider is to apply the law of the contracting state which is a party to the dispute, together with such 
rules of international law as may be applicable.
145
  
 
A fourth conflict rule which a tribunal may consider is to assume that a choice of forum is also a choice of 
the law of that forum. This assumption makes sense when the reference is to a court of law; it would seem 
appropriate for the court to apply its own law. However, the assumption is less compelling when the 
                                                                                                                                                                    
 
The national laws in France, Switzerland and the Netherlands have abandoned the reference to conflict rules 
altogether, which now allows the tribunal to decide for itself what law (or rules of law) the tribunal considers 
appropriate to settle the dispute.  
138 Art VII of the European Convention on International Commercial Arbitration, done at Geneva, 21 April 1961, 
United Nations Treaty Series (1963-64), Vol 484, No 7041, 364. provides that ―[f]ailing any indication by the 
parties as to the applicable law, the arbitrators shall apply the proper law under the rules of conflict that the 
arbitrators deem applicable‖. 
139 Art 28(2) of the The UNCITRAL Model Law on International Commercial Arbitration, adopted by the United 
Nations Commission on International Trade Law on 21 June 1985.  
140 Art 33 of the The UNCITRAL Arbitration Rules, adopted by resolution of the United Nations General 
Assembly on 15 December 1976 provides that the tribunal shall apply ‗the law determined by the conflict of 
laws rules which it considers applicable‘. 
141 Sapphire International Petroleum Ltd v The National Iranian Oil Company (1964) 13 ICLQ 1011. 
142 It may also be known as an implied, inferred, or implicit choice.  
143 Art 3(1) of the Rome Convention on the Law Applicable to Contractual Obligations of 1980.  
144 Art 4 of the Rome Convention on the Law Applicable to Contractual Obligations of 1980.  
145 Art 42(1) of the The Convention on the Settlement of Investment Disputes between States and Nationals of 
Other States, done at Washington on 18 March 1965 (the ―Washington Convention‖). It must be pointed out 
that the Washington Convention is concerned with States or State entities. The Convention gives considerable 
weight to the law of the State party to a contract, in the absence of choice by the parties.  
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dispute resolution clause provides for arbitration in a particular country. In the context of arbitration, a 
particular forum may have been chosen as much for its reputation, geographical convenience or 
neutrality, as it was for its law. Therefore, when determining the applicable law in arbitral proceedings, it 
is inappropriate to assume that a choice of forum gives rise to a choice of the law of that forum to govern 
the contract.
146
 
 
In summary, the above process illustrates how a tribunal would determine the applicable law governing 
the substantive dispute if no clear and express choice has been made by the parties. Fortunately, in the 
case study of this thesis, the parties have included a choice of law clause in their contract providing for 
the application of Western Australian law. As discussed in section C(1)(a) above, when the parties 
expressly choose a substantive law, such as a national system of law, that choice will generally be 
applied.  
 
D. Law governing the recognition & enforcement of the arbitral award 
Recognition and enforcement of the arbitral award is governed by two laws - the law of the country where 
the award was made and the law of the country where enforcement is sought.  
 
1. Law of the country where the award was made 
The New York Convention provides discretion to a court to refuse to enforce an award on the basis that 
the arbitration agreement was not valid ―under the law of the country where the award was made‖,147 or 
on the basis that the award itself had been ―set aside or suspended‖ by a court of the country in which it 
was made.
148
 Consequently, it becomes necessary to determine exactly where the award was made.  
                                                   
 
146 See Fernandez-Armesto, Stockholm Arbitration Report (2002) at p. 59.   
147 Article V(1)(a) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done 
at New York on 10 June 1958; Art 36(1)(a)(i) of the The UNCITRAL Model Law on International Commercial 
Arbitration, adopted by the United Nations Commission on International Trade Law on 21 June 1985.  
148 Article V(1)(e) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done 
at New York on 10 June 1958; Art 36(1)(a)(v) of the The UNCITRAL Model Law on International 
Commercial Arbitration, adopted by the United Nations Commission on International Trade Law on 21 June 
1985.  
The Model Law provision was intended to have the same effect as New York Convention provision: see E 
Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) at 
p. 646; Jean Francois Poudret and Sébastien Besson, Comparative Law of International Arbitration (2nd ed, 
2007) at p. 114; Frank-Bernd Weigand, Practitioner‟s Handbook on International Arbitration (2002) at p. 
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One school of thought is that the award is made at the place where it is signed.
149
 However, the more 
prevalent view is that the award is made at the seat of arbitration.
150
 In the context of the case study, given 
that the place of arbitration is Perth, unless any hearings take place outside Perth, it is likely that the IAA 
will be the law of the country where the award was made, and in turn, will impact on the recognition and 
enforcement of the award.  
 
2. Law of the country where enforcement is sought 
The law of the country where enforcement is sought is an important consideration for parties and should 
be considered at the outset of arbitral proceedings because there is no benefit in seeking a particular 
remedy which, although granted by an arbitral tribunal, cannot be enforced in the relevant jurisdiction of 
the other party. Indeed, the New York Convention provides discretion to a court in the country where 
recognition and enforcement is sought to refuse to enforce an award if (a) ―the subject matter of the 
difference is not capable of settlement by arbitration under the law of that country‖,151 or (b) ―the 
recognition of the award would be contrary to the public policy of that country‖.152 In relation to the case 
study, difficulties associated with enforcement in China are well publicised and consequently, the 
Australian claimant must carefully consider the particular remedies it seeks from the arbitral tribunal.  
 
In summary, parties to an arbitration agreement should be aware that there are up to four different laws 
that may apply to arbitral proceedings: the law governing the arbitration agreement; the law governing the 
arbitration proceedings; the applicable law governing the substantive dispute; and the law governing the 
recognition and enforcement of the arbitral award. Further, differences in the law of each jurisdiction may 
                                                                                                                                                                    
 
1198; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration 
(2003) at p. 125; and ICC Arbitration Case No. 5485 of 1987, Collection of ICC Arbitral Awards 1986-1990, 
pp. 199 et seq.  
149 See Hiscox v Outhwaite [1992] AC 562, but the ruling was reversed by s 3 of the English Arbitration Act 
1996.  
150 See Art 25.3 of the ICC Rules of Arbitration; Art 31(3) of the The UNCITRAL Model Law on International 
Commercial Arbitration, adopted by the United Nations Commission on International Trade Law on 21 June 
1985; ss 52(5) and 53 of the English Arbitration Act 1996; Art 1037(1) of the Code of Civil Procedure 1986 
(Netherlands).   
151 Art V(2)(a) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at 
New York on 10 June 1958. 
152 Art V(2)(b) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at 
New York on 10 June 1958. 
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drastically alter the rights of each party. Therefore, parties should engage in sufficient front-end planning 
to ensure any dispute is governed by the law(s) most suited to their circumstances.  
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V. The arbitration agreement  
 
 
 
 
 
 
 
 
 
 
The arbitration agreement chosen by the parties impacts each of the three types of dispute referred to in 
the case study in this thesis: the substantive dispute, the jurisdiction dispute and the preliminary 
jurisdiction dispute. Firstly, the preliminary jurisdiction dispute (as to which forum should determine the 
jurisdiction dispute) is generally determined by whether the arbitration agreement is prima facie valid. If 
so, the tribunal will determine the jurisdiction dispute, and if not, the court will determine the jurisdiction 
dispute. This is discussed in Chapter Six. Secondly, the jurisdiction dispute relates to whether the 
arbitration agreement is actually valid, including whether it came into existence. This Chapter Five 
discusses whether the arbitration agreement is valid. Chapter Seven discusses whether the arbitration 
agreement came into existence. Thirdly, the rules and law governing the arbitration agreement impact the 
remedies that a tribunal may award in respect of the substantive dispute. This is discussed in Chapter 
Eight.  
 
An ‗arbitration agreement‘ is an agreement by the parties to submit to arbitration any disputes or 
differences between them. There are three types of arbitration agreements. The first type of agreement, 
which is the most common, is an arbitration clause in a contract.
153
 This involves an agreement to 
arbitrate any future dispute and can be either institutional, where the arbitration will be conducted under 
                                                   
 
153 An arbitral clause is often a standard clause in many international contracts involving a diverse range of 
activities such as shipping, international sale of goods, insurance and major engineering projects.  
Key facts from case study (referred to in chapter three): 
 The contract contains a clause which requires ―all disputes arising out of, relating to 
or in connection with this contract, including any questions regarding its formation, 
existence, validity or termination shall be resolved by international commercial 
arbitration in Western Australia under the ACICA Rules‖. 
 Choice of law clause in contract provides for Western Australian substantive law.  
 No choice of any procedural law. 
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the rules of an arbitral institution,
154
 or ad hoc, where it is not conducted under the rules of any arbitral 
institution.
155
  
 
The second type of agreement is one made after the dispute has actually arisen. This is often called a 
‗submission agreement‘ and is generally more detailed than an arbitration clause in a contract.156 In some 
countries this is the only type of arbitration agreement recognised by law, since recourse to arbitration is 
only permitted in respect of existing disputes.
157
  
 
The third type of agreement, known as an ‗agreement to arbitrate‘, is deemed to arise under international 
instruments, such as a bilateral investment treaty entered into by one State with another.
158
 It is a feature 
of such treaties that each state party to the treaty agrees to submit to international arbitration in relation to 
any dispute that might arise in the future between itself and an ‗investor‘ (who, not being a state, is not a 
party to the treaty and whose identity will be unknown at the time when the treaty is made). This 
‗agreement‘ in effect constitutes a ‗standing offer‘ by the state concerned to resolve any such disputes by 
arbitration.  
 
Authorities recognize ―the presumptive enforceability of arbitration agreements‖ when there are disputes 
about the validity of such agreements.
159
 However, the arbitration clause will be held defective unless it 
                                                   
 
154 Institutions such as the ICC, which administer arbitrations, have their own standard forms of arbitration clause, 
set out in the Institution‘s book of rules. Examples of other institutions with their own standard arbitration 
clause include, for example, ACICA, LCIA, SIAC, and AAA. 
155 The UNCITRAL Rules have a model arbitration clause which is suitable for any ad hoc arbitration that is to be 
conducted under the UNCITRAL Rules. The clause states:  
 ―Any dispute, controversy or claim arising out of or relating to this contract, or the breach, termination or 
 invalidity therof, shall be settled by arbitration in accordance with the UNCITRAL Rules‖. 
A note states that the parties may wish to add who will be the appointing authority to appoint the arbitrators, the 
number of arbitrators, the place of the arbitration and the language of the arbitral proceeding..  
156 It is often more detailed because after a dispute has arisen it is possible to spell out in some detail what the 
dispute is about and how the parties propose to deal with it. A submission agreement is also known as a 
compromis, or a compromise.  
157 For example, a submission agreement is required in Argentina and Uruguay, regardless of whether a valid 
arbitration agreement already exists. 
158 In the context of bilateral investment treaties, the term ‗State‘ refers to a country which is a signatory to that 
treaty. 
159 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 5; Art II(1) 
of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at New York on 
10 June 1958. 
63 
 
 
contains a number of essential components. Such components are found in a number of important 
provisions of both the New York Convention and the Model Law.  
 
Article 7(1) of the Model Law provides that an ―arbitration agreement is an agreement by the parties to 
submit to arbitration all or certain disputes which have arisen or which may arise between them in respect 
of a defined legal relationship, whether contractual or not. An arbitration agreement may be in the form of 
an arbitration clause in a contract or in the form of a separate agreement.‖ Further, Article 7(2) of the 
Model Law specifies: ―The arbitration agreement shall be in writing.‖ Similarly, Article II (1) New York 
Convention provides that  ―each Contracting State shall recognize an agreement in writing under which 
the parties undertake to submit to arbitration all or any differences which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contractual or not, concerning a subject 
matter capable of settlement by arbitration‖. In addition, Article V(1)(a) of the New York Convention 
stipulates that recognition or enforcement of an award may be refused if the party requesting refusal is 
able to prove that the arbitration agreement was made by a person under some form of incapacity, or that 
the agreement was invalid under the law to which the parties have subjected it or, failing any indication 
thereon, under the law of the country where the award is made. 
 
Therefore, the essential components of an arbitration agreement that grants jurisdiction to an arbitral 
tribunal are: formal validity; intention to arbitrate present or future disputes; defined legal relationship; 
capacity of the parties; sufficiently wide scope; the matter being capable of settlement by arbitration 
(arbitrability); and a clause which is not defective.
160
 In addition to these essential components, it is also 
suggested that an arbitration agreement should provide for a choice of the following features: institutional 
or ad hoc arbitration, a place of arbitration, the number of arbitrators, an appointing authority, the 
language of the arbitration, the substantive law, and confidentiality provisions (if not dealt with elsewhere 
in the agreement).  
 
                                                   
 
160E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at para. 454. 
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A. Essential components of arbitration agreement 
1. Formal validity 
International conventions routinely require arbitration agreements to be in writing, primarily because an 
arbitration agreement removes jurisdiction from the national courts and requires the parties to resolve 
their dispute through private means. For example, Article II (1) of the New York Convention requires 
agreements to be in writing, with Article II (2) outlining that an ‗agreement in writing‘ includes ―an 
arbitration clause in a contract or an arbitration agreement, signed by the parties or contained in an 
exchange of letters or telegrams‖. Similarly, Article 7(1) of the Model Law provides that ―an arbitration 
agreement shall be in the form of an arbitral clause in a contract or in the form of a separate agreement‖. 
Article 7(2) goes on to say: ―[T]his agreement shall be in writing. An agreement is in writing if it is 
contained in a document signed by the parties or in an exchange of letters, telex, telegrams or other means 
of telecommunications.‖  
 
Whilst the various conventions each require agreements to be in writing, the means of fulfilling this 
requirement vary slightly. Modern methods of communication have moved beyond letters and telegrams; 
contracts are frequently made by fax or by electronic methods of communication, including emails and 
electronic data exchange. These modern forms of communication are recognized in the Model Law, 
which nowadays requires only a written form of assent from each party that acts as ―a record of the 
agreement‖.161 However, the wording of the New York Convention in this respect remains unchanged 
since 1958.  
 
The Revised Model Law goes one step further in its inclusion of modern forms of communication. The 
Revised Model Law recognises the increased tendency for contracts to be concluded orally and extends 
this practice to the entering into of arbitration agreements. States which adopt the Revised Model Law are 
given two options. The first is to adhere to the in-writing requirement, but with the definition of ‗writing‘ 
extended to include electronic communications of all types.
162
 Under this first option, the in-writing 
requirement is fulfilled simply by recording the agreement in any form, whether or not the arbitration 
                                                   
 
161 T Várady, J Barceló and A Von Mehren, International Commercial Arbitration (1999) at p. 173; A 
Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at 
p. 160; E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial 
Arbitration (1999) at para. 620. 
162 See Art 7, Option 1 of the Revisions to the Model Law, adopted by the United Nations in December 2006.  
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agreement or contract has been concluded orally, by conduct, or by other means.
163
 The second option is 
to dispense altogether with the requirement that an agreement to arbitrate should be in writing.
164
 Under 
this second option, it is sufficient to show agreement by the parties to submit to arbitration all or certain 
disputes.  
 
Nevertheless, despite the advancements in the Model Law to cover modern methods of communication 
and the Revised Model Law to further extend to oral contracts, the New York Convention still requires a 
written agreement in the defined form. This means there is a risk that an arbitral award made pursuant to 
an oral agreement, or an agreement entered into through modern methods of communication, may 
theoretically be refused recognition or enforcement under the New York Convention. Consequently the 
time, money and effort expended in obtaining the award will have been wasted.  
 
In the case study outlined in Chapter Three, the claimant will argue that the arbitration agreement is in the 
proper form, despite being through email. The respondent will argue that even though email 
communication is accepted under the Model Law, the tribunal should determine that it is not in the proper 
form because email is not recognised under the New York Convention, and therefore, any award rendered 
by the tribunal will not be recognised and enforced under the New York Convention.  
 
The claimant will argue that the in-writing requirement of Article II of the New York Convention is to be 
interpreted broadly so that many forms of evidence may be offered to support the existence of an 
arbitration agreement.
165
 Indeed, this public sentiment was recognised by the United Nations General 
                                                   
 
163 See Art 7(4), Option 1 of the Revisions to the Model Law, adopted by the United Nations in December 2006, 
which provides that the agreement can be recorded through any communication that the parties make by means 
of data message; ‗data message‘ means information generated, sent, received or stored by electronic, magnetic, 
optical or similar means, including, but not limited to, electronic data interchange, electronic mail, telegram, 
telex or telecopy. 
Further, see Art 7(5), Option 1 of the of the Revisions to the Model Law, adopted by the United Nations in 
December 2006, which provides that the arbitration agreement can be recorded through statements of claim 
and defence in situations where the existence of an agreement is alleged by one party and not denied by the 
other.  
Finally, see Art 7(6), Option 1 of the Revisions to the Model Law, adopted by the United Nations in December 
2006, which provides that a reference in a contract to any document containing an arbitration clause constitutes 
an arbitration agreement in writing, provided that the reference is such as to make that clause part of the 
contract.  
164 Art 7, Option II of the Revisions to the Model Law, adopted by the United Nations in December 2006.  
165 Peter Kucherepa, 'Reviewing Trends and Proposals to Recognize Oral Agreements to Arbitrate in International 
Arbitration Law' (2005) 16 American Review of International Arbitration 409. 
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Assembly on 7 July 2006, when it adopted a Recommendation by UNCITRAL that the New York 
Convention should be given ―a uniform interpretation in accordance with modern practice‖.166 In other 
words, it should be read as if it expressly includes modern forms of communication. This approach is 
supported by both case law
167
 and leading arbitral scholars.
168
 Consequently, the New York Convention 
does extend to arbitration agreements made through modern forms of communication, including email. 
Therefore, the claimant will argue, the arbitration agreement in the case study fulfils the formal validity 
requirement.  
 
The respondent will make reference to the approach adopted by the Norwegian Court of Appeal in 1999 
when it refused recognition of an award rendered in London because an exchange of emails did not, in its 
view, satisfy the in-writing requirement of Article II(2) of the New York Convention.
169
 Indeed, in 
response to the claimant‘s argument that the New York Convention‘s ‗writing requirement‘ does extend 
to emails by way of the adoption by the United Nations General Assembly of the Recommendation by 
UNCITRAL, the respondent would raise that ―it is even doubtful whether such an instrument can truly be 
considered as an authoritative interpretation of the Convention, since UNCITRAL can hardly be regarded 
as the issuing or enabling body‖ of the New York Convention.170 Therefore, the case study‘s respondent 
will argue, the arbitration clause does not meet the formal validity requirement, meaning it is not an 
arbitration agreement.  
 
In summary, despite the position likely to be taken by the respondent, in practice the requirement for an 
arbitration agreement to be in writing has been relaxed somewhat since its initial inception in 1958, 
notwithstanding the wording of the New York Convention having remained unchanged. Nowadays the 
New York Convention is interpreted in accordance with modern practice, which sees agreements 
concluded through electronic commerce, amongst other means. Whilst the refusal by the Norwegian court 
to recognise an award based on an agreement entered into through an exchange of emails is not to be 
                                                   
 
166 Moss, 'Form of Arbitration Agreements: Current Developments within UNCITRAL and the Writing 
Requirement of the New York Convention' (2007) 18(2) ICC International Court of Arbitration Bulletin . See 
also, Neil Kaplan, 'Is the Need for Writing as Expressed in the New York Convention and the Model Law Out 
of Step with Commercial Practice?' (1996) 12 Arb Intl 28.  
167 For example, see Chloe Z Fishing Co Inc v Odyssey Re, 109 F Supp 2d 1236 (SD Cal 2000). 
168 For example, see Loukas Mistellis and Domenico di Pietro, 'New York Convention, Article II Arbitration 
Agreements' in Loukas Mistellis (ed), Concise International Arbitration (2010) 5. 
169 Decision of the Halogaland Court of Appeal (Norway), 16 August 1999 (2002) XXVII Ybk Comm Arb 519.  
170 Moss, 'Form of Arbitration Agreements: Current Developments within UNCITRAL and the Writing 
Requirement of the New York Convention' (2007) 18(2) ICC International Court of Arbitration Bulletin . 
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ignored, it is important to consider that the use of technology in 1999 is very different to nowadays. 
Consequently, an arbitral award made in accordance with an arbitration agreement entered into through 
email will suffice for the purposes of the in-writing requirement of the New York Convention.  
 
The enforceability of an arbitral award made in accordance with an oral arbitration agreement under the 
Revised Model Law, which is outside the scope of the case study, will depend on the choice made by the 
country which is the place of arbitration in relation to the two options outlined in Article 7 of the Revised 
Model Law. For example, in Australia, section 16(2) of the IAA makes it clear that Australia has adopted 
option 1 of Article 7 (which requires an arbitration agreement to be in writing). Consequently, an arbitral 
award made in Australia in accordance with an oral agreement will not be enforceable because it will not 
be valid ―under the law of the country where the award was made‖.171 
 
2. Intention to arbitrate present or future disputes 
 
Article 7(1) of the Model Law requires ―agreement by the parties to submit to arbitration‖. This requires 
the arbitral tribunal to firstly, determine whether there was an initial intention to arbitrate, and secondly to 
decide whether this initial intention remained at the conclusion of the contract. In relation to the initial 
intention to arbitrate, the onus is on the claimant to illustrate this by reference to the wording of the clause 
and the conduct of the parties.
172
 Generally, when parties have entered into the standard form of 
arbitration agreement recommended by one of the arbitral institutions, or by UNCITRAL, there should be 
no doubt as to their intentions to resolve the dispute by arbitration.
173
 Therefore, in our case study, it is 
likely that the tribunal will find that there was an initial intention to arbitrate given the parties‘ adoption of 
an arbitral clause which applies the ACICA Rules.  
                                                   
 
171 Art V(1)(a) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at 
New York on 10 June 1958. 
172 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial 
Arbitration (1999) at para. 590-91; Stefan Kr, III and Marc-Olicer Heidkamp, '20 Years UNCITRAL 
Model Law: Selected Problems of the Arbitration Agreement in Light of the Jurisprudence' in 
Mealey‟s International Arbitration Report (2006)  
173Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (3rd ed, 
1999) at pp. 143-44; see also I.C.C. Arbitration Case No. 2321 of 1974 at p. 134; Zurich Chamber of 
Commerce, Preliminary Award of 25 November 1994, A.S.A. Bulletin Vol. 14, No. 2 (1996), 303; 
Y.C.A., Vol. 22 (1997), 211 at p. 221. 
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Assuming that the claimant is able to illustrate this initial intention to arbitrate, the onus is then on the 
respondent to show that this initial intention was removed. The claimant will, of course, argue that this 
intention to arbitrate remained at the conclusion of the contract. The doctrine of separability assumes that 
prima facie intention amounts to actual intention unless it is shown to be otherwise. This concept is 
discussed further in Chapter Seven and is likely to be the only ‗live‘ issue in relation to the jurisdiction 
dispute.  
 
3. Defined legal relationship 
Article II(1) of the New York Convention and Article 7(1) of the Model Law requires signatory states to 
recognise all arbitration agreements in writing under which the parties undertake to submit to arbitration 
all or any difference which have arisen or which may arise between them in respect of a defined legal 
relationship, whether contractual or not. This defined legal relationship can encompass any relationship 
which gives rise to a possibility that one party is entitled to some form of legal remedy against the 
other.
174
 For example, a defined legal relationship arises when a contract contains an arbitration clause 
that applies to all disputes arising out of that contract.
175
 Alternatively, the dispute submitted to arbitration 
may be governed by principles of tortuous liability.  
 
The major problem with the New York Convention is that it assumes that only parties to an arbitration 
agreement will become parties to any resulting arbitration. But with the increased complexity of 
international trade, states, corporations, and individuals who are not parties to the arbitration agreement 
might nevertheless become, or wish to become, parties to the arbitration.
176
 Indeed, third parties can 
compulsorily become parties to the arbitration through two means.  
 
Firstly, the ‗group of companies‘ doctrine can, in particular instances, see the rights and obligations 
associated with an arbitration agreement extended to other members of the same group of companies. 
Generally, the claimant‘s motivation to bring in another member of the same group is related to 
                                                   
 
174 Methanex Motonuiltd v. Spellman, High Court of New Zealand, (18 August 2003) at para. 85. 
175 Andrew Tweeddale and Keren Tweeddale, Arbitration of Commercial Disputes (2005) at p. 110; E Gaillard 
and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) at para. 
263; Kaverit Steel and Crane Ltd v. Kone Corp. (1992) Alberta Court of Appeal. 
176 This issue is commonly described as the issue of ‗non-signatories‘.  
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creditworthiness. The leading authority on this doctrine is the interim award issued by the ICC tribunal in 
Dow Chemicals,
177
 which, in turn, was upheld by the Paris Cour d‘Appel.178 Importantly, the ICC tribunal 
paid particular attention to the parent company‘s absolute control over its subsidiaries, including the 
entering into of contracts. However, significant doubt remains regarding the extent to which the ‗group of 
companies‘ doctrine is recognised around the world.179   
 
Secondly, the operation of laws in relation to assignment, agency and succession may see third parties 
become a party to the arbitration. In relation to an assignment of contract, some laws, for example 
German, French and New York laws presume any arbitration clause contained within the contract is also 
assigned, but other laws do not make this presumption. In the latter instance, any claimant to arbitral 
proceedings would be required to illustrate actual or constructive knowledge of the arbitration clause. 
Whether a principal is bound by an arbitration agreement concluded by an agent will depend on the form 
requirements for the appointment of an agent in the country where the contract was concluded, rather than 
the form requirements of the law governing the arbitral proceedings or the law governing the arbitration 
agreement. Some countries, such as Austria, require a formal authorisation in writing, other countries, 
such as Switzerland, require formal authorisation but not strictly in written form, whilst others, such as 
France and Germany, require no particular form of authorisation. In relation to succession and novation, 
the general rule is that arbitration agreements follow the entity which created it; that is, if that entity is 
acquired by or merged with another entity, the successor will inherit all the rights and obligations 
associated with the arbitration agreement.  
 
In addition to the compulsory involvement of third parties through the two means discussed above, parties 
may also become voluntarily involved in arbitral proceedings by entering into a submission agreement 
binding them to the arbitration agreement where they would not otherwise have been bound. Whilst there 
are many long-term benefits of multi-party arbitrations, including the avoidance of conflicting decisions 
                                                   
 
177 ICC 4131/1982 (Interim Award) in Dow Chemical France v ISOVER Saint Gobain (France) (1983) 110 J du 
Droit Intl 899; YBCA, Vol. IX (1984), pp. 131 et seq 
178 Isover-Saint-Gobain v. Dow Chemical France, 22 October 1983, Cour d‘Appel, Paris, [1984] Review of 
Arbitration 98 
179 See Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 2.45, p. 102. 
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between courts and tribunals, it is a difficult exercise in practice to convince a party to be a respondent in 
arbitral proceedings when the tribunal would not otherwise have jurisdiction over them.
180
  
 
4. Capacity of the parties 
The New York Convention and the Model Law each require the parties to an arbitration agreement to 
have the capacity to enter into that arbitration agreement under the law applicable to them.
181
 The general 
rule is that any natural or legal person who has the capacity to enter into a valid contract has the capacity 
to enter into an arbitration agreement.
182
 Accordingly, arbitration agreements may be entered into by 
individuals, partnerships, corporations, states or state agencies.  
 
The capacity of a natural person to enter into an arbitration agreement is determined by the law of their 
place of domicile and residence; but in the context of an international contract, their capacity under the 
law of the contract may also be considered. Theoretically, if the transaction turns out badly, a party who 
lacked capacity under one of these systems of law may seek to rely upon this as a reason for not carrying 
out the contract.
183
  
 
The capacity of directors and officers of a corporation to enter into a contract is governed by the 
corporation‘s constitution and the law of its place of incorporation.184 Theoretically, if a corporation 
enters into a contract beyond its power (known as a transaction that is ultra vires) and the transaction turns 
out badly, it would be open to the corporation to contend that the contract is not binding on it and that it is 
                                                   
 
180 See Commission on International Arbitration, Final Report on Multi-party Arbitrations, Paris, June 1994, by 
the Working Group under the Chairmanship of M Jean-Louis Devolve (published in (1995) 6 ICC Bull 26. 
181 If a party lacks capacity the other party may, at the beginning of the arbitral proceeding, ask the competent 
court to stop the arbitration on the basis that it is void, inoperative or incapable of being performed: Art II(3) of 
the New York Convention; Art 8(1) of the Model Law. Alternatively, the other party may, at the end of the 
arbitral process, request the competent court to refuse recognition and enforcement of the award, on the basis 
that one of the parties to the arbitration agreement ‗is under some incapacity‘ under the applicable law: Art 
V(1)(a) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at New 
York on 10 June 1958; Art 36(1)(a)of the The UNCITRAL Model Law on International Commercial 
Arbitration, adopted by the United Nations Commission on International Trade Law on 21 June 1985.  
182 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at 2.28. 
183 There may be an applicable rule of law which defeats such a possibility. For example, the Rome Convention 
on the Law Applicable to Contractual Obligations provides that in a contract concluded between persons who 
are in the same country, a natural person who would have capacity under the law of that country may invoke 
his incapacity resulting from another law only if the other party to the contract was aware of his incapacity at 
the time of the conclusion of the contract or was not aware thereof as a result of negligence.  
184 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 2.32, p. 96. 
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not obliged to arbitrate. However, to guard against this possibility, it is common for states to have specific 
rules that restrict or abrogate the doctrine of ultra vires so as to protect persons dealing in good faith with 
corporations.
185
 In addition to issues of corporate governance, some states also restrict arbitration 
according to the status of the corporate entity itself. For example, some States restrict arbitration if a 
corporation is not ‗in good standing‘ under the laws of that state.  
 
Some states restrict the capacity of those states and state agencies to refer disputes between themselves 
and a private party to arbitration.
186
 Alternatively, some states and state agencies, whilst not restricted 
from entering into an arbitration agreement, must obtain the approval of the relevant authorities prior to 
doing so.
187
 Consequently, before entering into an arbitration agreement with a state or state agency it is 
advisable to check that the state or state agency has the authority to enter into that contract, or that the 
necessary approval has been obtained. Indeed, it is sensible to include a statement to this effect in the 
contract.   
 
5. Sufficiently wide scope 
It must be made clear that the mere existence of an arbitration clause does not automatically extend to 
every possible dispute. Indeed, only those disputes described in the arbitral clause will be arbitrated, and 
all other disputes must be resolved through other means (since the parties have, in effect, not consented to 
have those other disputes resolved by arbitration). Consequently, it is vital that the parties give adequate 
consideration to the types of disputes they want arbitrated and, in turn, use sufficiently general language 
to encapsulate all such disputes. By way of illustration, Article V(1)(c) of the New York Convention 
provides that recognition and enforcement of an award may be refused: 
 
                                                   
 
185 For example, Australia has incorporated section 128 into the Corporations Act which grants various 
presumptions to a party dealing with a corporation. 
186 For example, in France, Article 2060 of the Civil Code restricts all matters involving public policy from being 
referred to domestic arbitration. In addition, in Belgium, public law entities were at one time prohibited from 
concluding arbitration agreements, however this has now been abolished: Law of 19 May 199, Art 1676.2.  
187 For example, in Venezuela, Art 4 of the Commercial Arbitration Act provides that when one of the parties to 
the arbitration agreement is a State entity (or an entity in which the State holds a stake of 50 per cent) the 
arbitration agreement must be specifically approved by the relevant minister.  
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“If the award deals with a difference not contemplated by or not falling within the terms of the 
submission to arbitration, or if it contains decisions on matters beyond the scope of the 
submission to arbitration.....” 
 
In setting the scope, the parties should first determine whether arbitration is the mandatory method of 
resolving disputes or merely an optional method. Generally parties intend it to be the former, in which 
case, they should use language that sets out both the rights and the obligations of each party. 
 
The second consideration in setting the scope is whether all disputes are to be resolved by arbitration, or 
merely a selection of particular disputes. There are normally three types of claims that may fall within the 
scope of the arbitral clause and which the parties must consider at the time of contracting. These include 
contractual claims, claims in tort and statutory claims. The parties should consider all possible disputes 
that may arise for each type of claim and ensure that they choose appropriate wording to give effect to 
their intentions. This involves the choice of general words – such as ‗claims‘, ‗differences‘ and ‗disputes‘ 
– and the choice of linking words – such as ‗in connection with‘, ‗in relation to‘, ‗under‘, or ‗arising out 
of‘.  
 
An arbitral tribunal must examine the scope of the parties‘ reference to arbitration through ordinary 
means of contract interpretation.
188
 The parties‘ intention is ascertained primarily from the wording of the 
arbitration clause.
189
 The tribunal will consider ―the consequences which the parties reasonably and 
legitimately envisaged‖.190 The arbitration agreement should be construed liberally and in favour of 
arbitration.
191
 Indeed, it is unlikely that parties would have intended that one part of a dispute would be 
                                                   
 
188
 T Carbonneau, Cases and Materials on the Law and Practice of Arbitration (2002) at p. 19; Julian Lew, 
Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at p. 150; 
Andrew Rogers and Rachel Launders, 'Separability – the Indestructible Arbitration Clause' (1994) 10(1) 
Arbitration International 77 at p. 78; Rio Algom Ltd v. Sammi Steel Co. Ltd., 1 March 1991, Ontario Court of 
Justice, YBK XVIII, p 166 at p. 252. 
189 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at p. 142; 
Aron Broches, Commentary on the UNCITRAL Model Law on International Commercial Arbitration (1990) at 
pp. 39-40; A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) 
at § 3-37 to 3-41; Ashville Investments Ltd v Elmer Contractors Ltd [1988] 2 All 577 at p. 58.  
190 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at p. 257; Joseph M Lookofsky, 'Loose Ends and Contorts in International Sales: Problems in the 
Harmonization of Private Law Rules' (1991) 39 AM. J. COMP. L. 403 at p. 403. 
191 Comandate Marine Corp. v Pan Australia Shipping Pty Ltd., [2006] F.C.A.F.C. 192, Full Court of the Federal 
Court, also in 157 F.C.R. 45; Premium Nafta Products Ltd. & others v. Fili Shipping Co. & others, 17 October 
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resolved by arbitration and another part by the courts, but it is possible and there are instances where the 
court has held that this was the intention of the parties.
192
 If parties choose to include a wide arbitration 
clause, it is generally understood to mean that they intend all disputes connected with the transaction to be 
resolved through arbitration‖.193 
 
Fortunately, the time has come where courts and other judicial bodies now seemingly recognise the 
‗presumption of one-stop arbitration‘; that when parties choose to include an arbitration clause in the 
contract, it is presumed that they intend all disputes to be arbitrated. This is reflected in the English Court 
of Appeal‘s decision in Fiona Trust194 where the court stated: 
 
“For our part we consider that the time has now come for a line of some sort to be drawn and a 
fresh start made at any rate for cases arising in an international commercial context. Ordinary 
businessmen would be surprised at the nice distinctions drawn in the cases and the time taken up 
by argument in debating whether a particular case falls within one set of words or another very 
similar set of words.... If any businessman did want to exclude disputes about the validity of a 
contract, it would be comparatively simple to say so”.195 
                                                                                                                                                                    
 
2007, House of Lords, [2007] U.K.H.L. 40; Karrer and Kalin-nauer, 'Is there a Favor Jurisdictionis Arbitri? 
Standards of Review of Arbitral Jurisdiction Decisions in Switzerland' (1996) 13(3) Journal of International 
Arbitration 31 at p. 36; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial 
Arbitration (2003) at p. 150; Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 2 July 1985, Supreme 
Court, in: 473 U.S. 614 at pp. 621-622; Remy Amerique, Inc. v. Touzet Distribution S.A.R.L., 16 March 1993, 
District Court, Southern District of New York, in: 816 F. Supp. 213 at p. 213.    
192
 For example, in TCL Airconditioner (Zhongshan) Co Ltd v Castel Electronics Pty Ltd [2009] VSC 
553, the Victorian Supreme Court criticized  the parties for their ‗ambiguous‘ wording and held that 
there is no legal presumption in favor of arbitration under Australian federal law. Consequently, 
certain disputes under a distribution agreement were arbitrable, but any dispute arising from a 
contract entered into as a consequence of the distribution agreements were not arbitrable (as outside 
the scope of the arbitration agreement) and must be resolved in court. 
See also, Kyriaki Karnadelis, 'Australian court interprets 'poorly drafted' arbitration clause narrowly' 
(2010)  Global Arbitration Review at 12 Febrruary 2010. 
193 Andrew Rogers and Rachel Launders, 'Separability – the Indestructible Arbitration Clause' (1994) 10(1) 
Arbitration International 77 at p. 79; Q.H. Tours Ltd. v. Ship Design and Management (Aust.) Pty. Ltd., 17 
December 1991, Federal Court, in: 33 F.C.R. 227; 105 A.L.R. 371 URL: 
http://www.austlii.edu.au/cgibin/sinodisp/au/cases/cth/federal_ct/unrep5228.html at para. 19-22; Chastain v. 
Robinson-Humphrey Co., Inc, 9 April 1992, Court of Appeals, 11th Cir, in: 957 F.2d 851 at para. 10. 
194 See Fiona Trust & Holding Corporation & Ors v. Yuri Privalov & Ors [2007] EWCA Civ 20; 1 All ER 
(Comm) 891. 
195 Fiona Trust & Holding Corporation & Ors v. Yuri Privalov & Ors [2007] EWCA Civ 20; 1 All ER (Comm) 
891 at p.900. 
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With a submission agreement the considerations for the parties are slightly different. Instead of 
considering what types of future disputes they want arbitrated, the parties must choose which existing 
disputes they want arbitrated. Accordingly, the wording of the submission agreement will vary greatly 
from the wording of the arbitration clause in a contract. 
 
6. Arbitrability: can the matter be settled by arbitration 
Arbitration under both the Model Law and the New York Convention is limited to disputes where the 
subject matter can be settled by arbitration.
196
 Generally, it is only matters with public consequences that 
are not able to be settled by arbitration.  
 
Nowadays, arbitrability is not a significant concern in commercial matters in most jurisdictions.
197
 All 
jurisdictional issues are capable of settlement by arbitration.
198
 A tribunal‘s jurisdiction to consider 
disputes relating to arbitration agreements also extends to breaches of the arbitration agreement.
199
 
Arbitral tribunals have upheld this principle in cases where one party violated an explicit order or 
                                                   
 
196 Arts II(1) and Art V(2)(A) of the The Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards, done at New York on 10 June 1958; Arts. 34(2)(B)(I), and 36(1)(B)(I) of the The UNCITRAL Model 
Law on International Commercial Arbitration, adopted by the United Nations Commission on International 
Trade Law on 21 June 1985; A Redfern and M Hunter, Law and Practice of International Commercial 
Arbitration (4th ed, 2004) at p. 138, para. 3-12; E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman 
on International Commercial Arbitration (1999) at p. 312, para 532; Albert Jan van den Berg, The New York 
Arbitration Convention of 1958 (1981) at pp. 152-54; Gary Born, International Commercial Arbitration: 
Commentary and Materials (2nd ed, 2001) at p. 243. 
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agreement not to submit matters subject to arbitration to the courts.
200
 Further, arbitral tribunals frequently 
deal with the issue of contract formation.
201
  
 
Arbitrability may be brought into doubt when one of the parties to the agreement claims they are unable 
to submit to the arbitration due to their status (e.g. states, public entities, local authorities).
202
 Besides such 
cases, it may simply be that a statute has reserved a particular category of disputes for national courts.
203
 
For example, tribunals often find claims dealing with ―anti-trust and competition, securities transactions, 
insolvency, intellectual property rights, illegality and fraud, bribery and corruption, and investments in 
natural resources‖ incapable of settlement by arbitration.204  
 
However, it is not the case that all contentious matters must be resolved by courts. For example, a New 
York court rejected a petition by the government of Ecuador to stay arbitration proceedings initiated by 
Chevron at The Hague under the US-Ecuador bilateral investment treaty. The arbitration concerned 
Texaco Petroleum‘s long-running environmental liability dispute in the Amazon, which became 
                                                   
 
200 ICC Court of Arbitration, Award No. 8887, April 1997 ICC Bulletin Vol.11(1), 94 (2000); Israeli 
Seller v. German Purchaser No. 118/2001, 27 February 2002, International Commercial Arbitration 
Court at the Chamber of Commerce and Industry of the Russian Federation; Aggeliki Charis 
Compania Maritime S.A. v. Pagnan SPA 1995, 1 Lloyd‘s Law Rep. 87; Shell International 
Petroleum Co. Ltd. 1999, 1 Lloyd‘s Law Rep. 72; Transport Mutual Insurance Association 
(EURASIA) Ltd. v. New India Assurances Co. Ltd 2005, 1 Lloyd‘s Law Rep. 67, nr. 78. 
201 Award of 9 April 2004, No. 129/2003, Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry, available at URL: 
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Chevron‘s concern when it acquired Texaco in 2001. The court held that the presence of ―at least one 
arbitrable issue‖ in Chevron‘s arbitration notice meant arbitration should proceed. In this case, the court 
cited Chevron‘s allegations that the Ecuadorean government had been waging a public campaign against 
Chevron, and had violated the human rights of two Chevron in-house lawyers who were being tried in the 
Ecuadorean city of Lago Agrio for fraud, as examples of arbitrable issues.
205
 
 
7. Place of arbitration 
The place of the arbitration is important as it will determine the law governing the procedure of the 
arbitration and the supervisory court.
206
 In particular, the parties should make themselves aware of any 
mandatory provisions in the law of the proposed place of arbitration, for such mandatory provisions take 
priority over any choice of rules applied by the parties. The place of arbitration also has significant 
implications on the enforceability of the award handed down by the tribunal,
207
 and the extent of 
involvement by the national courts in the conduct of the arbitration. All things being equal, the parties 
should select a place for the arbitration which is convenient to them and those who may eventually be 
called as witnesses in any proceeding. If the parties adopt institutional arbitration, it is usually not 
necessary that the institution chosen be located in the place of arbitration.  
 
8. Not defective: not null and void, inoperative or incapable of being performed  
The arbitration agreement must be valid under the law to which the parties have subjected it or, failing 
any indication thereon, under the law of the country where the award was made. Specifically, Article II(3) 
of the New York Convention requires that the agreement must not be ―null and void, inoperative or 
incapable of being performed‖. Similar wording is used in Article 8(1) of the Model Law, which provides 
that a court must ―refer the parties to arbitration unless it finds that the agreement is null & void, 
inoperative or incapable of being performed‖.  
                                                   
 
205 Republic of Ecuador v Chevron Corp and Texaco Petroleum Company, U.S. District Court for the Southern 
District of New York, No 09-9958; 'Ecuador appeals US ruling on Chevron arbitration' (2010)  Global 
Arbitration Review . 
206 Alternatively, if the parties do not nominate a place of arbitration, but do select the law governing the 
arbitration procedure, it is usually implied that the place will be the country whose law has been designated to 
govern the arbitral procedure.  
207
 The parties should, ideally, select the place of arbitration to be in a country which is a signatory to 
the New York Convention, which will make enforcement significantly easier. 
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Generally speaking, authorities recognise ―the presumptive enforceability of arbitration agreements‖ 
when there are disputes about the validity of such agreements.
208
 However, the arbitration agreement may 
be incapable of being performed if it is inconsistent or uncertain. If a clause is inconsistent, courts and 
tribunals will attempt to give effect to the intention of the parties by striking out any inconsistent 
provision, provided that the surviving clause adequately portrays the parties‘ intentions.209 Similarly, 
courts will attempt to give effect to the intention of the parties when an arbitral clause is uncertain.
210
  
 
However, some arbitral clauses are simply ‗pathological‘ and incapable of being performed. A clause will 
be incapable of being performed if it is so vague, indefinite, or internally contradictory that a tribunal 
cannot reasonably understand the parties‘ intent.211 Clauses may make arbitration impossible in certain 
circumstances, such as the death of the appointed arbitrator, if they nominate a non-existent or 
inaccessible arbitration forum, or because the wording is not sufficiently clear.
212
 For example: 
 
“In case of dispute (contestation), the parties undertake to submit to arbitration but in case of 
litigation the Tribunal de la Seine shall have exclusive jurisdiction”.213  
 
The arbitral clause will be inoperative if it has ceased to have effect, such as when a party fails to comply 
with a time limit, when the parties have, by their conduct, impliedly revoked the arbitration agreement or 
                                                   
 
208 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 5; Art II(1) 
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Cross Border Consumer Disputes?' (2004) 27 Fordham International Law Journal 823; Pacific International 
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due to judicial res judicata.
214
 In the case study of this thesis, the claimant will argue that the respondent 
clearly evidenced its initial intention to arbitrate (by sending the initial contract, which contained the 
arbitral clause), and that there is nothing to suggest the respondent ever moved away from the preference 
of resolving disputes through arbitration.   
 
For a tribunal to find an arbitral clause null and void, there must be evidence of ―fraud, duress, illegality, 
mistake, or lack of capacity‖ in the formation of the arbitration agreement.215 In relation to the capacity 
requirement, any natural or legal person that has capacity to enter into a contract may enter into an 
arbitration agreement.
216
 However, an arbitral award will be unenforceable where a party to the arbitration 
agreement is under some incapacity.
217
 Since contracts are often entered into by agents of a company it is 
important to consider the Convention on Agency in the International Sale of Goods 1983 (―CAISG‖). 
Article 12 of the CAISG provides that ―where an agent acts on behalf of a principal within the scope of 
his authority and the third party knew or ought to have known that the agent was acting as an agent, the 
acts of the agent shall directly bind the principal and the third party to each other‖. The signing, by an 
agent, of a purchase order that contains an arbitration clause is an act of ordinary administration which 
binds the principal.
218
 Thus, an agent can conclude an arbitration agreement when they have the requisite 
legal authority.
219
  
 
B. Additional components of arbitration agreement 
Although the elements listed below are not essential to make an arbitration clause enforceable, each will 
go a long way towards reducing the overall costs and time expended by the parties if a dispute arises.  
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215 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 160; 
Albert Jan van den Berg, The New York Arbitration Convention of 1958 (1981) at 156. 
216 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at p. 145, 
para. 3-25. 
217 Art V(1)(A) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at 
New York on 10 June 1958; Arts 36(1)(A)(I) and 34(2)(A)(I) of the The UNCITRAL Model Law on 
International Commercial Arbitration, adopted by the United Nations Commission on International Trade Law 
on 21 June 1985. 
218 Bargues Agro Industrie S.A. (France) v. Young Pecan Company (US), 10 June 2004, No. 2003/09894, Cour d‘ 
Appel, Paris, in: A.J. van den Berg (ed.), Y.C.A., Vol. 30 (2005), 499 at p. 499. 
219 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at p. 180. 
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1. Arbitral rules: Institutional or ad hoc arbitration 
Parties should consider whether they want an institutional or ad hoc arbitration. An institutional 
arbitration is where an arbitral institution administers the arbitration process and the arbitration follows 
the rules of that institution. Some well-known institutions include ACICA, SIAC, AAA, LCIA and ICC. 
The institutional rules will cover all aspects of the arbitral process, including the process for commencing 
the arbitration, appointment and challenge of arbitrators, exchange of statements of claim and defence, 
interim measures, hearings and requirements for the award. 
 
An ad hoc arbitration is where there is no institution to administer the arbitration, and instead it is run by 
the parties and the arbitrators. It is important to be careful when undertaking ad hoc arbitration to ensure 
that it meets all of the requirements for the final award to be enforceable. For this reason, the most 
common form of ad hoc arbitration is one conducted under the UNCITRAL Rules.
220
  
 
One additional consideration when undertaking ad hoc arbitration is the designation of an appointing 
authority. The parties can choose any individual or body, including an arbitral institution, to act as the 
appointing authority.
221
 However, in the absence of choice, the appointing authority for an international 
ad hoc arbitration in Australia will be the Federal Court or the Supreme Court of the state in which the 
arbitration takes place. In an institutional arbitration, on the other hand, it is assumed that the appointing 
authority will be the arbitral institution linked to the chosen set of rules. In the case study this is the 
Australian Centre for International Commercial Arbitration, for it administers the ACICA Rules. 
 
2. Number of arbitrators 
The parties should consider how many arbitrators they wish to appoint for the purpose of resolving any 
disputes that may arise. Obviously, if the chosen arbitration rules allow parties to designate the number 
after the commencement of the arbitration, then this is not a necessity. However, even in such 
circumstances it is still recommended to reach agreement prior to any dispute arising and the best place to 
relay this is in the agreement itself. For complex arbitrations or those involving a large financial interest, 
                                                   
 
220 The parties can either (i) agree on the procedure between themselves, (ii) allow the tribunal the discretion to 
determine the procedure, or (iii) nominate a particular set of ad hoc rules, such as the UNCITRAL Rules.  
221 For example, it is possible for the parties to agree to have an ad hoc arbitration under the UNCITRAL Rules, 
with the ICC acting as the appointing authority.  
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three arbitrators are suggested. Conversely, if the arbitration is likely to involve only a few 
straightforward issues and the contract does not involve a significant financial interest, one arbitrator is 
generally sufficient. The parties may also specify any particular qualifications which the eventual 
arbitrators must possess (e.g. education, occupation or expertise in a particular subject matter). 
 
3. Language 
It is generally assumed that the language in which the contract is written will be the language of the 
arbitration, but this is not necessarily the case and it is advisable that the parties expressly nominate which 
language is intended to apply. Whilst it is possible to conduct an arbitration in multiple languages, there 
are generally significant costs and delays associated with this. Indeed, if the parties are entertaining this 
idea, it is suggested that costs for interpretations and translations are either shared or borne by the party 
requiring these. 
 
4. Law governing arbitration agreement 
Parties should consider which law they would like to govern the arbitration agreement and whether they 
want to vary any of the provisions in such a law. Failure to nominate any particular law will usually result 
in the application of the law where the arbitration agreement was formed. However, in the global 
commercial environment of today, such a place is not easily identifiable, which may increase the time and 
cost of an arbitration. When deciding upon the applicable law, parties should consider whether the subject 
matter of the contract is arbitrable under that law (for example, copyright, patent and antitrust matters 
may not qualify as arbitrable matters in some countries).  
 
5. Joinder of third parties  
When there are more than two parties to the contract, or if the parties are entering into several related 
contracts, it is suggested that they include a provision that any arbitrations among the parties or in relation 
to any one or more of the related contracts will be consolidated into a single proceeding. Such a provision 
will save the parties considerable time and costs by preventing parallel proceedings and will enhance the 
likelihood of enforcing any arbitral award relating to the matters in dispute.  
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6. Considerations relating to the award 
Ordinarily, the arbitral tribunal may grant any remedy or relief within the scope of the agreement of the 
parties which is permissible under the law governing the substantive dispute. However, if the parties wish 
for the arbitrators to be able to award a particular kind of relief, then the parties should include specific 
language in their arbitration clause to allow for such remedy or relief. Indeed, the parties may wish to 
consider inserting provisions relating to the currency of the award, awarding of interest, or any limitations 
on the types of remedies that the arbitrator may award.  
 
In addition, the parties may wish to pay particular attention to the issue of interim relief. Whilst most sets 
of arbitral rules deal specifically with the question of interim relief (for example, by permitting a party to 
apply to a court for a preliminary injunction or other order to preserve the status quo until the arbitrators 
can decide the case), the parties may wish to ensure this process is enshrined into the arbitral clause.  
 
7. Provisions to fast-track the arbitration process 
Most sets of institutional arbitral rules also provide a fast-track variation, which are aimed at reducing the 
time and costs of the arbitral process. Alternatively, the parties may elect to use the standard rules of an 
institution, but amend various procedures that would otherwise be applied. For example, the parties may 
alter the procedures relating to discovery and production of documents. 
 
8. Multi-tier dispute clause 
Whilst not a relevant feature of the case study introduced in Chapter Three and discussed throughout this 
thesis, it is still worth mentioning some important considerations relating to multi-tier dispute resolution 
clauses. Firstly, parties should insert time limits for the negotiation and/or mediation components of a 
multi-tier clause which are triggered by a defined event. Secondly, parties should not use the word ‗may‘ 
in the arbitration component of any multi-tier clause.
222
  
                                                   
 
222 For example, do not use the phrase ―if the parties can not resolve their dispute through mediation, the parties 
may arbitrate in accordance with …..‖. This phrase will be deemed permissive and will not act to restrict a 
party from pursuing court proceedings.  
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9. Confidentiality  
In most jurisdictions, there is an implied duty of confidentiality in international commercial arbitration.
223
 
This extends to not only the arbitral proceedings, but also to all documents created in relation to the 
proceedings.
224
 However, it remains to be determined on a case-by-case basis exactly where the 
boundaries of confidentiality lie. For example, the Australian High Court has found that whilst the 
hearing must be private, it does not automatically extend to the disclosure of documents and information 
when the public‘s legitimate interest ought to prevail.225 Given these concerns about the extent to which 
the proceedings will be confidential, it is suggested that the parties enter into an independent 
confidentiality agreement to protect any important commercial information from disclosure, or at least 
choose the rules of an institute that requires a high level of confidentiality.  
 
10. Limitation periods 
Despite most national laws regulating the specific time limits within which claims must be commenced, 
the parties may wish to allocate their own agreed upon period. It is suggested that the parties check any 
such default provisions in the institutional arbitral rules chosen or the applicable law governing the 
arbitral procedure before nominating their own desired period of time. Importantly, any time limit 
designated by the parties must be realistic.  
 
11. Exclusive jurisdiction clause  
Finally, when using an arbitration clause in a contract it is important that the agreement does not also 
contain an exclusive jurisdiction clause for the courts of a particular jurisdiction. It goes without saying 
that an arbitration clause and an exclusive jurisdiction clause are inconsistent with one another.  
 
                                                   
 
223 The most significant exception is in the United States, with neither the Federal Arbitration Act, nor the 
Uniform Arbitration Act, requiring the parties to keep the arbitration secret. However, even in the United 
States, confidentiality will be required if the parties make reference to such in the arbitral clause or they select 
the rules of an institute which provides for such.  
224 See Hassnch Insurance Co of Israel v Mew [1993] 2 Lloyd's Rep 243 at 427; Dolling-Baker v Merrett [1991] 
2 All ER 890; Ali Shipping Corporation v 'Shipyard Trogir' [1998] 1 Lloyd's Rep 643, at 651.  
225 See Esso Australia Resources Ltd and others v The Honourable Sidney James Plowman and others (1995) 193 
CLR 10 at 247 per Mason CJ. See also Commonwealth of Australia v Cockatoo Dockyard Pty Ltd [1995] 36 
NSWLR 662 at 682 per Kirby P. 
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In conclusion, an arbitration clause need not be lengthy or complicated to be effective. However, it must 
address each of the ‗essential‘ features discussed above, and ideally, also the ‗additional‘ features. This is 
not to say that reference must be made in the arbitral clause to each element; rather, the parties should at 
least consider the appropriateness of each element to the nature of the disputes that might arise. Indeed, it 
is easier to discuss such aspects at the time of contracting (when relationships are cordial) than try to 
negotiate each aspect once a dispute has arisen. ACICA recommends the following arbitration clause for 
both domestic and international arbitration, which parties are free to insert into their contracts: 
 
“Any dispute, controversy or claim arising out of, relating to or in connection with this contract, 
including any question regarding its existence, validity or termination, shall be resolved by 
arbitration in accordance with the ACICA Arbitration Rules. The seat of arbitration shall be 
Sydney, Australia [or choose another city]. The language of the arbitration shall be English [or 
choose another language]. The number of arbitrators shall be one [or three, or delete this 
sentence and rely on Article 8 of the ACICA Arbitration Rules].” 
 
ACICA also acts as an appointing authority under the UNCITRAL Arbitration Rules. ACICA 
recommends the following arbitration clause for UNCITRAL arbitration: 
 
“Any dispute, controversy or claim arising out of or relating to this contract, or the breach, 
termination or invalidity thereof, shall be settled by arbitration in accordance with the 
UNCITRAL Arbitration Rules as at present in force. The appointing authority shall be the 
Australian Centre for International Commercial Arbitration. The number of arbitrators shall 
be [one or three]. The place of arbitration shall be Sydney, Australia [or choose another venue]. 
The language(s) to be used in the arbitral proceedings shall be [.....].” 
 
In summary, then, there are eight essential components of a valid arbitration agreement which will 
determine the outcome of the jurisdictional issue: formal validity; intention to arbitrate present or future 
disputes; defined legal relationship; capacity; sufficiently wide scope; arbitrability; place of arbitration; 
and a clause that is not defective. Further, there are at least 10 other notable considerations in relation to 
an arbitration agreement that the parties should have regard to: institutional or ad hoc; number of 
arbitrators; language; law governing the arbitration agreement; joinder of third parties; considerations 
relating to the award; provisions to fast-track the arbitration process; multi-tier dispute clause; 
confidentiality; and exclusive jurisdiction clauses. The choice of law is a critical consideration for parties 
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at the front end of a commercial arrangement because both the requirements of a valid arbitration 
agreement and the substantive rights and obligations of parties are altered depending on which body of 
law is applied to the dispute. 
 
As outlined at the start of this chapter, the arbitration agreement impacts each of the three types of 
disputes referred to in the case study in this thesis. The impact on the preliminary jurisdiction dispute and 
on the substantive dispute is discussed in Chapter Six and Chapter Eight respectively. The impact on the 
jurisdiction dispute is discussed in this chapter and also Chapter Seven. This chapter has illustrated that 
the only issue that may affect the validity of the arbitration agreement is the issue of whether the parties 
consented to arbitrate. The claimant will argue that the parties did consent and therefore the arbitration is 
valid. The respondent will argue that the parties never consented to arbitrate because the contract, and in 
turn the arbitration agreement contained within, never came into existence. Chapter Seven discusses this 
issue of consent in more detail in order to determine whether the arbitration agreement came into 
existence.  
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VI. Preliminary jurisdiction dispute: which forum should 
determine jurisdiction? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
For most jurisdictional disputes there is a tendency towards continuing arbitral proceedings, resulting in 
the tribunal itself ruling on the jurisdictional issue. However, for particular jurisdictional disputes, some 
perceive the court to be the most appropriate forum for resolution of the jurisdictional issue.  
 
In regard to the case study introduced in Chapter Three, the particular allegation of the Chinese party is 
one of the few situations where a preliminary jurisdiction dispute may arise. The Chinese party alleges 
that it revoked the offer prior to acceptance by the Australian party. Essentially, then, the Chinese party is 
challenging the existence of the contract. It is a natural extension of the Chinese party‘s argument that, if 
the main contract never came into existence, neither did the arbitration clause contained within. In a 
nutshell, the Chinese party argues that it never consented to arbitrate and, therefore, that the court should 
determine the substantive dispute.   
 
This chapter discusses the issue of which forum should resolve the jurisdiction dispute. Specifically, it 
examines whether arbitral proceedings should be stayed awaiting a court determination on the validity of 
Key facts from case study (referred to in chapter three): 
 Arbitration clause provides for ―all disputes arising out of, relating to or in 
connection with this contract, including any questions regarding its formation, 
existence, validity or termination shall be resolved by international commercial 
arbitration in Western Australia under the ACICA Rules‖. 
 Choice of law clause in contract providing for Western Australian substantive law.  
 No choice of any procedural law 
 Arbitral proceedings in Australia commenced on 30 April 2012 
 Court proceedings in China commenced on 10 June 2012 
 Issue for tribunal: should it proceed to decide the jurisdictional dispute, or should it 
stay arbitral proceedings awaiting a court determination on the jurisdiction dispute? 
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the arbitral clause. It will investigate the arguments for and against the continuation of arbitral 
proceedings. As shown in Chapter Five, because authorities recognise ―the presumptive enforceability of 
arbitration agreements‖ when there are disputes about the validity of such agreements,226 the burden of 
proof is on the Chinese party to show that some other available forum is clearly more appropriate.
227
 A 
stay should only be granted if the balance is strongly in favour of granting a stay.
228
 This is essentially a 
balance of conveniences or hardships.
229
  
 
A. Dividing issues 
First of all, the tribunal must determine whether it should determine its own jurisdiction or stay the 
arbitral proceedings and await a jurisdictional determination by the court. There are a number of dividing 
issues the tribunal must consider when determining this, the preliminary jurisdiction dispute.  
 
                                                   
 
226 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 5; Donna 
D Bates, 'A Consumer‘s Dream of Pandora‘s Box: Is Arbitration a Viable Option for Cross Border Consumer 
Disputes?' (2004) 27 Fordham International Law Journal 823; Art II(1) of the The Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done at New York on 10 June 1958; Pacific 
International Lines (PTE) Ltd. & Another v. Tsinlien Metals and Minerals Co. [1993] 2 HKLR 249, [1992] 
HKLY 44, [1993] HKLY 66, 6 and 30 July 1992; Management & Technical Consultants S.A. v. Parsons-
Jurden Int‟l, 820 F.2d 1531 (9th Cir. 1987); Parsons & Whittemore Overseas Co., Inc. v. Societe Generale De 
L‟Industrie du Papier (RAKTA), 508 F.2d 969 (1974). 
227 Spiliada Maritime Corpn. v. Cansulex Ltd. (1986) 3 All ER 843; Sim v. Robinow (1892) 19 R 665; A Dicey 
and J Morris, The Conflict of Laws (13th ed, 2000) at p. 387; P North and J Fawcett, Cheshire and North's 
Private International Law (13th ed, 2004) at p. 336.  
228 See, for example, Scholes and Hay, Conflict of Laws (1982) at p. 366 for a discussion of the law in the United 
States; see also Castel, Conflict of Laws (3rd ed, 1974) at p. 282 for a description of the law in Canada. 
229 Danieli & C. Officine Meccaniche S.p.A (Italy) v. Morgan Construction Company (U.S.), U. S. District Court, 
District of Massachusetts, 6 March 2002, Civil Action No. 02-40017-NMG, 2002 U.S. Dist. Federal 
Supplement, Second Series (D.Mass.2002) pp.148-159, Y.B. Comm. Arb. vol. XXVIII (2003) 903; Dawson 
(City) v. TSL Contractors Ltd., City of Dawson (Appellant/Plaintiff) and TSL Contractors Ltd. and 831594 
NWT Ltd. C.O.B. as Ferguson Simek Clark and the Said Ferguson Simek Clark (Respondents/ Defendants) 
2002 BCCA 707; BMO Nesbitt Burns Securities Ltd. v. McLellan, 2007 Carswell NB 336., New Brunswick 
Court of Queen's Bench, 2007, Judgment: July 12, 2007; Deluce Holdings Inc. v. Air Canada 152160 Canada 
Inc., Air Ontario Inc., Air Alliance Inc. and Wingco Leasing Inc., Ontario Court of Justice, Judgement 
November 10, 1992, 1992 CarswellOnt 154, 8 B.L.R. (2d) 294, 13 C.P.C. (3d) 72, 98 D.L.R. (4th) 509, 12 
O.R. (3d) 131; UNICTRAL, A/CN.9/264, Analytical Commentary on draft text of a Model Law on 
International Commercial Arbitration, Yearbook of the UN Commission on International Trade Law, 1985, 
Volume XVI, pp. 104 et seq. at para. 5; A Redfern and M Hunter, Law and Practice of International 
Commercial Arbitration (4th ed, 2004) at para 5-50. 
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1. The effects of competence-competence 
The doctrine of competence-competence affords an arbitral tribunal the authority to examine a 
jurisdictional dispute between the parties. That is, it grants the tribunal the power to determine its own 
jurisdiction.
230
 In allowing a tribunal to be the judge of its own jurisdiction, this doctrine also allows the 
tribunal to continue with proceedings and to reach a decision on the substantive dispute (if it determines 
that it has jurisdiction due to the existence of a valid arbitration agreement).
231
  
 
To establish the basis for the competence-competence principle, one has to turn to the law of the seat of 
arbitration. If the seat of arbitration is a model law jurisdiction, then one provision will be similar to 
Article 16(1) of the Model Law. This provision provides that a tribunal has the power to ―rule on its own 
jurisdiction, including any objections with respect to the existence or validity of the arbitration 
agreement‖. Therefore, a tribunal in a model law jurisdiction has the competence to determine the 
existence of the arbitration agreement. The rationale behind granting the tribunal the ability to determine 
its own jurisdiction is that ―the Model Law reflects an emphasis in favour of arbitration in the first 
instance in international commercial arbitrations to which it applies‖.232 Importantly, for the purposes of 
the case study at hand, Australia is an UNCITRAL model law country. This ensures many of the 
fundamental principles of arbitration, including the doctrine of competence-competence, are embedded 
within the IAA.  
 
The Australian party will rely on the doctrine of competence-competence to argue that a tribunal can, and 
should, decide the jurisdiction dispute of whether a valid arbitration agreement was concluded between 
the parties.
233
 Conversely, the Chinese party will argue that the mere recognition of the doctrine by the 
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 Harbour Assurance Co. (U.K.) Ltd. v. Kansa General International Insurance Co. Ltd., 1 March 1993, Court 
of Appeal of England and Wales [1993] QB 701; [1993] 1 Lloyd's Rep. 455; E Gaillard and J Savage (eds), 
Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) at para 600; Emmanuel 
Gaillard, 'Anti-Suit Injunctions issued by Arbitrators' in Albert Jan van den Berg (ed), International 
Arbitration: Back to Basics? ICCA Congress Series (2006) vol 2,  at p. 10; Mauro Rubino–Sammartano, 
International Arbitration, Law and Practice (2nd ed, 2001) at p. 586; Peter Gross, 'Competence of 
Competence: An English View' (1992) 8(2) Arbitration International 205. 
231 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 85.  
232 Rio Algom Ltd v. Sammi Steel Co. Ltd., 1 March 1991, Ontario Court of Justice, YBK XVIII, p 166. 
233 Howard M Holtzmann and Joseph E Neuhaus, A Guide to The UNCITRAL Model Law on International 
Commercial Arbitration, Legislative History and Commentary (1989) at p. 516; E Gaillard and J Savage (eds), 
Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) at paras 395, 658; Art 6(2) of 
the ICC Rules of Arbitration; Art. 5(1) of the CIETAC Rules; Art. 15(1) of the AAA Internatonal Arbitration 
Rules ; 23(1) of the LCIA Rules of Arbitration; Moscow City Court, 13 Dec. 1994 (CLOUT Case 147); 
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institutional arbitration rules is not sufficient to ensure its application to a jurisdictional dispute over 
whether an arbitration agreement exists.
234
 Therefore, whilst it is clear that the doctrine of competence-
competence allows the tribunal to hear disputes surrounding its own jurisdiction, the dividing issue is 
whether they should hear such disputes.  
 
2. The effect of a prima facie review of arbitral clause 
The second dividing issue in relation to this preliminary jurisdiction dispute relates to the effect of a 
prima facie review of the arbitral clause. The Australian claimant in this case study will argue that the 
arbitral clause is valid prima facie, so the tribunal should progress to the jurisdictional dispute, where it 
will conduct a full review of the arbitral clause. The Chinese party will argue that the clause is invalid 
prima facie, so the court should hear the jurisdictional dispute. In order to determine if the arbitral clause 
is valid prima facie, the tribunal will consider two things.  
 
Firstly, the tribunal must determine whether there was an initial intention to arbitrate. The Western 
Australian Supreme Court has held that ―The search is for the intention of the parties as embodied in the 
words which they have used.‖235 In addition, the principle of good faith requires that an arbitral panel look 
to the parties‘ conduct in its determination of whether the parties agreed to arbitrate.236  
 
Secondly, the tribunal must ensure that the arbitral clause is not ―null and void, inoperative or incapable 
of being performed.‖237 To make this determination, the tribunal need to consider the circumstances 
surrounding the offer and acceptance process. Indeed, the claimant will point to the fact that it was the 
respondent that supplied the contract (and the arbitral clause contained within), and will argue that there is 
                                                                                                                                                                    
 
Sojuznefteexport (SNE) (USSR) v. Joc Oil, Ltd. (Bermuda), Court of Appeals of Bermuda, 15 Yearbook of 
Commercial Arbitration 384 (1990); Marc Rich & Co. AG (Switz.) v. Società Italiana Impianti PA (It.) 
(France, Germany and the United Kingdom, intervening), ECJ (23 July 1991) Case No. C190/89. 
234 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at pp. 399-400. 
235 Acorn Consolidated Pty. Ltd. v. Hawkslade Investments Pty. Ltd [1999] 21 WAR 425 per Owen J at 
para 31; see also Codelfa Construction Pty. Ltd. v. State Rail Authority of New South Wales (1982) 
149 CLR 337  per Mason J at p. 352. 
236 Compagnie de Navigation et Transports SA (Fr.) v. Mediterranean Shipping Co. SA (Switz.), Tribunal Federal, 
21 Yearbook of Commercial Arbitration 690 (1996); International Arbitral Tribunal of the Federal Economic 
Chamber, Vienna, 2 UNILEX, E. 199414, pg. 331 (1994). 
237 See Emmanuel Gaillard, 'Prima Facie Review of Existence, Validity of Arbitration Agreement' (Dec 2005) 
225(105) New York Law Journal  
89 
 
 
nothing to suggest that this initial intention to arbitrate was revoked. Consequently, the claimant will 
argue that the arbitral clause is not ―null and void, inoperative or incapable of being performed‖.  
 
3. The expense consideration 
The third dividing issue in relation to this preliminary jurisdiction dispute relates to the expense 
implications on the parties. Many argue that a tribunal should exercise its discretion to stay or continue 
proceedings in the manner which is most cost effective for the parties. This involves the tribunal weighing 
up the possibility of unnecessary arbitral expenses involved in a court finding that no arbitration 
agreement exists, against the possibility of unnecessary court expenses resulting from a court finding that 
an arbitration agreement does exist. Suffice to say, the mere possibility of unnecessary arbitral expenses is 
not a sufficient ground for a tribunal to stay proceedings since this possibility exists in all arbitral 
proceedings. The tribunal appointed in this case study in this thesis will thus look to the particular 
circumstances to determine which forum is less likely to result in unnecessary expenses for the parties. 
 
4. The time consideration 
The fourth dividing issue in relation to the preliminary jurisdiction issue relates to the timing implications 
on the parties. A claimant party will rely on a general duty of arbitrators to expedite the resolution of a 
dispute in arguing that proceedings should continue. A respondent party requesting a stay of proceedings 
will argue that no level of expedience should replace legal certainty. Essentially, the respondent will 
argue that since the court is the ultimate source of legal certainty, a review by the court prior to 
arbitration, rather than at the post-award stage, is most appropriate.  
 
5. Anti-suit injunctions 
The fifth dividing issue in relation to the preliminary jurisdiction issue is how a tribunal should react to an 
ASI request. This request could be twofold. The claimant in arbitral proceedings could request an ASI to 
prevent the respondent from pursuing parallel proceedings in another forum. Conversely, the respondent 
could request another forum to issue an ASI preventing the claimant from continuing with the current 
arbitral proceedings. 
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a) Can tribunal issue an ASI and should they?  
In the case study, this would involve an order by the tribunal for the Chinese party to stop pursuing court 
proceedings. Naturally, a tribunal will only entertain this request if the tribunal has held, during the 
preliminary jurisdiction dispute, that it is the most appropriate forum to determine the jurisdictional 
dispute. Essentially, this issue relates to whether the tribunal should attempt to formally enforce its 
decision on the preliminary jurisdiction dispute, or whether it should not concern itself with court 
proceedings and simply progress to the jurisdictional dispute irrespective of any court proceedings.  
 
b) What should tribunal do in response to an ASI issued by the court against arbitral 
proceedings?  
In the case study referred to in chapter three, this would involve an order by the court for the Australian 
party to stop its arbitration proceedings. Naturally, a court will only entertain this request if the court has 
held, during its own consideration of the preliminary jurisdiction issues, that it is the most appropriate 
forum to determine the jurisdiction dispute. Essentially, the tribunal must decide whether it should uphold 
the court‘s attempt to formally enforce its decision on the preliminary jurisdiction dispute, or whether it 
should reject this attempt and determine the preliminary jurisdiction dispute for itself.  
 
B. Claimant stance on each issue 
Below is a list of arguments that will be raised by the Australian party during the preliminary jurisdiction 
dispute, in support of the tribunal being the appropriate forum to hear the jurisdiction dispute.   
 
1. Competence-competence supports continuation by providing a right to rule on 
jurisdiction 
The doctrine of competence-competence supports a determination of the jurisdictional dispute by the 
arbitral tribunal. This doctrine has been consistently supported by scholars,
238
 legislation
239
 and arbitral 
                                                   
 
238 See Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (3rd ed, 
1999) at para 5-33, p. 264; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International 
Commercial Arbitration (2003) at p. 332; Frank-Bernd Weigand, Practitioner‟s Handbook on International 
Arbitration (2002) at para 164; E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International 
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rules,
240
 to ensure the efficiency of arbitral proceedings. The doctrine is based on ―a customary rule, 
which has the character of necessity, derived from the jurisdictional nature of the arbitration, 
confirmed by case law more than 100 years old and recognized unanimously by the writings of legal 
scholars‖.241 This doctrine, as Peter Binder provides, is a significant reason as to why arbitration has 
become widely utilized.
242
  
 
Further, the practical purpose of the doctrine of competence-competence is to ensure that a party cannot 
succeed in delaying arbitration proceedings by merely claiming that the arbitration agreement is 
invalid.
243
 Without this doctrine, a party would be able to frustrate or delay arbitration simply by 
challenging the arbitration agreement and insisting upon judicial determination of that challenge.
244
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Instead, this doctrine limits court interference in the early stages of arbitration by allowing the tribunal to 
determine the existence or validity of the arbitration agreement and therefore its own jurisdiction.
245
    
 
This purpose of avoiding any delay in arbitral proceedings was accurately defined by the High Court of 
England and Wales in the case of Christopher Brown where it noted, ―It is not the law that arbitrators, if 
their jurisdiction is challenged or questioned, are bound immediately to proceed to act, or to refuse to 
act, until their jurisdiction has been determined by some Court which has power to determine it 
finally‖.246 Hence, the International Law Association recommended that an arbitral tribunal should:  
 
“....consistent with the principle of competence-competence, proceed with the arbitration and 
determine its own jurisdiction, regardless of any other proceedings pending before a national 
court or another arbitral tribunal in which the parties and one or more of the issues are the same 
or substantially the same as the ones before the arbitral tribunal. Having determined that it has 
jurisdiction, the arbitral tribunal should proceed with the arbitration”.247  
 
Therefore, an arbitral tribunal may consider itself the most appropriate body to decide on its own 
jurisdiction, regardless of any other parallel proceedings being considered by another tribunal or a state 
court.  
 
In addition, this practical purpose of the doctrine of competence-competence applies equally to 
jurisdictional disputes about the validity of the arbitral clause as it does to jurisdictional disputes about the 
existence of the arbitral clause. As a general rule, courts and tribunals seek to interpret arbitration clauses 
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positively.
248
 If a particular claim is automatically referred to a court then the integrity of arbitration as a 
forum for efficient resolution of disputes is fundamentally challenged.
249
  
 
2. Arbitral clause is prima facie valid, which supports continuation of arbitral 
proceedings 
The effect of this arbitral clause being valid prima facie is that the tribunal may continue proceedings 
under Article 8(2) of the Model Law and proceed to the jurisdiction dispute. Indeed, in most jurisdictions 
arbitral tribunals possess discretion to continue arbitral proceedings despite the fact that an action on the 
admissibility of arbitration is pending before a court.
250
 A stay of arbitral proceedings during the prima 
facie review proceedings evidently defeats the credibility of arbitration, which is to enable neutral and 
expeditious proceedings without intervention by the judicial authorities.
251
 Further, the disruption of 
arbitration by jurisdictional challenge before a court is considered to be more dangerous than the 
possibility that the tribunal will wrongly retain its jurisdiction.
252
 Thus, a tribunal that considers itself 
prima facie competent should continue with proceedings.
253
 This arbitral clause is valid prima facie 
because there was an initial intention to arbitrate and the arbitral clause is not ‗null and void, inoperative 
or incapable of being performed‘.  
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In relation to the initial intention to arbitrate, when ―parties have entered into the standard form of 
arbitration agreement recommended by one of the arbitral institutions, or by UNCITRAL, there should be 
no doubt as to their intentions‖ to resolve their dispute by arbitration.254 In line with this, it has been held 
that the existence of a standard arbitral clause in a document signed by the other party is sufficient to 
constitute an initial intention to arbitrate.
255
 In fact, "....the ‗exchange‘ of letters, telexs, etc. does not 
require that both parties mention the arbitration agreement, or even that one or both letters be signed. 
What is sought is a written form of assent from each party."
256
 If a model clause makes it unmistakably 
clear that the parties intended to arbitrate questions of arbitrability, such as the ACICA model clause does, 
then it prevents court interference either at an early stage of the proceedings or after an international 
arbitration has been concluded.
257
 The most minimal indication of the parties‘ intent to arbitrate should be 
given full effect.
258
 This is most accurately reflected in the wording of the Supreme Court of Canada 
where they provide that, ―If it even appears that you have agreed to arbitration, then to arbitration you 
shall go.‖259  
 
Further, this arbitral clause is not "null and void, inoperative or incapable of being performed‘. Generally 
speaking, authorities recognise ―the presumptive enforceability of arbitration agreements‖ when there are 
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disputes about the validity of such agreements.
260
 Indeed, the arbitral clause in the case study is valid and 
enforceable because it is neither uncertain nor unclear.
261
  
 
Consequently, as a result of this clause being valid prima facie, the arbitral tribunal is the most 
appropriate forum to resolve the jurisdiction dispute. This position is also consistent with Article 8(1) of 
the Model Law and Article II(3) of the New York Convention, which direct national courts to refer a 
matter to arbitration unless the court concludes that the arbitration agreement is ‗null and void, 
inoperative or incapable of being performed‘.262 As such, the court only has power to conduct a 
preliminary review of the arbitral clause, rather than the jurisdiction to fully decide the jurisdictional 
matter.
263
  The court should therefore refrain from hearing extended arguments on the tribunal‘s 
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jurisdiction until such time as the arbitrators themselves have had an opportunity to do so.
264
 Where a 
valid arbitration agreement exists and a party requests a transfer of the dispute to the arbitration 
tribunal at the first opportunity, the court has an obligation to refer the matter to arbitration.265  
 
3. The Tribunal should not stay proceedings based merely on expense considerations 
There are two reasons why expense considerations do not support a determination of the jurisdictional 
dispute by the court. Firstly, the argument that an arbitral tribunal should stay its proceedings in order to 
save expenses is only applicable at the very commencement of arbitral proceedings before any expenses 
have arisen.
266
 Beyond this point, expenses have already been borne and a stay of proceedings will not 
significantly alter the total expenses incurred by the parties. For example, a filing fee, preparation of 
preliminary orders, counsel fees and the cost of scheduled hearings all generally bear non-refundable 
obligations.
267
  
 
Secondly, this claim is based on the assumption that the court would declare the arbitration agreement 
inadmissible. If the court were to decide that the arbitration agreement is valid, the court proceedings 
would, in effect, be the duplicate proceedings and no expenses would be saved by staying the arbitration. 
―In most jurisdictions, the review by a court of the arbitral tribunal‘s jurisdiction can take months, if not 
years, and appeals are often possible‖, thereby increasing the expenses involved in what would be 
duplicate court proceedings.
268
 Indeed, the case of Dolphin Drilling v Oil & Natural Gas Corporation
269
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is authority for the proposition that the financial burden of arbitrating should not affect the issue of 
whether or not to continue arbitral proceedings. Despite providing that, ―It is unfortunate that arbitration 
in this country has proved to be a highly expensive and time-consuming means for resolution of 
disputes,‖ the Indian Supreme Court still refused to prevent arbitral proceedings from taking place.270 
 
4. Continuation of arbitral proceedings promotes expedient resolution of disputes (and 
prevents dilatory tactics)  
There are four reasons why expediency supports a determination of the jurisdictional dispute by the 
arbitral tribunal. Firstly, the tribunal has an onus to expedite proceedings. Most arbitral rules grant general 
authority to a tribunal to conduct proceedings in whatever manner it considers appropriate, but with a 
view to expediting the resolution of the dispute.
271
 The aim of such rules is to ensure a fast, swift and 
efficient way of resolving the dispute.
272
 In effect, a tribunal is under a ―duty to proceed with the 
arbitration‖.273 
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In addition to this general duty to proceed with the arbitration, a tribunal should continue proceedings ―to 
reduce the risk and effects of dilatory tactics of a party reneging on his commitment to arbitration‖.274 An 
―immediate and full-blown judicial review of the tribunal‘s jurisdiction‖ and a stay of the arbitral 
proceedings ―afford to a party who is bound by the arbitration agreement, but who no longer wants to 
arbitrate, the opportunity to seek the intervention of courts merely to delay the commencement or 
progression of the arbitration‖.275 
 
Secondly, a stay will cause irreparable harm to the claimant. A tribunal must consider the risk of 
irreparable harm when granting interim relief.
276
 If the tribunal is concerned about the damage that a stay 
of its proceedings will cause the claimant, then it should determine the jurisdictional dispute rather than 
stay its proceedings. However, if there is no risk of irreparable harm by a stay, or that the potential for 
irreparable harm lies with the respondent, it is likely to stay its proceedings.   
 
In this dispute, a stay of arbitral proceedings will cause the claimant irreparable harm and aggravate the 
resolution of the dispute. Having to defend itself in Chinese court proceedings inflicts unnecessary 
procedural costs and nuisance upon the Australian claimant which cannot entirely be repaired by 
damages. For example, if the claimant is waiting for the payment of a purchase price, any delay in 
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proceedings may restrict the reinvestment of such funds for future investments, or may take its toll on 
investors‘ confidence for future capital raisings. 
 
In comparison, a continuation of arbitral proceedings will not cause irreparable harm to the respondent 
because the respondent could either ask the tribunal to issue a preliminary award on jurisdiction, which it 
could challenge under Article 16(3) of the Model Law, or it could start setting-aside procedures when the 
award on the merits is made. The tribunal's decision on jurisdiction is always subject to a court review.
277
 
Further, costs can cover any harm caused by the continuation of arbitral proceedings. 
 
The tribunal is in the best position to determine the harm caused to the parties, and therefore, whether to 
stay its proceedings. The case of the Government of Ecuador v Chevron
278
 supports the suitability of the 
arbitral tribunal to make its own independent decision as to whether to continue proceedings. The court 
confirmed that the question of whether arbitration could begin before the Lago Agrio court had rendered a 
decision was one for the arbitral tribunal to determine.
279
  
 
Thirdly, the pursuit of legal certainty does not replace the onus to expedite proceedings. Potential 
advantages of the court deciding the question of jurisdiction at an early stage, such as legal certainty, are 
diminished when a court decision cannot be reached in a reasonable time.
280
 Often, by the time the court 
has ruled on jurisdiction, a tribunal could have both ruled on jurisdiction and rendered an award on the 
merits of the claim. Consequently, if the tribunal does continue its proceedings and render an award, 
which is then followed by a favourable determination by the court, the parties can proceed immediately to 
the enforcement stage. This ensures that the speed and efficiency which the parties expected when they 
chose arbitration is not lost because one party has unilaterally chosen to delay and prolong the dispute 
resolution process through a national court. Furthermore, even when the court does make its decision on 
jurisdiction, it is often not known whether that decision is final or subject to appeal. In this sense, it is 
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unclear whether the tribunal can rely on this court determination and proceed straight to the substantive 
dispute, or whether it must still conduct its own jurisdiction determination.  
 
Fourthly, the lis alibi pendens rule (―lis pendens rule‖) supports a determination of the jurisdictional 
dispute by the arbitral tribunal. The lis pendens rule resolves conflicts between forums in favour of the 
forum first-seised.
281
 The lis pendens rule requires that, if parallel proceedings are commenced, the 
second-seised forum must yield to the first-seised forum. A forum is seised of proceedings ―when the 
document instituting the proceedings is filed‖ or ―when this document is served‖ on the other party.282 
Arbitral tribunals should apply this rule when duplicate proceedings are of the same subject matter.
283
 For 
the purpose of the lis pendens rule, proceedings arising out of the same contractual relationship concern 
the same subject matter, even if they are not entirely identical.
284
 Further, the rule should be followed 
when a decision in the first-seised forum is expected to be rendered within a reasonable period of time.
285
 
 
5. Anti-suit injunctions  
It is the claimant‘s position that the tribunal can and should issue an ASI to protect its jurisdiction to 
determine both the preliminary jurisdiction and jurisdiction disputes. Further, the tribunal should reject 
any attempt by the court to dominate the jurisdiction battle if the court is inclined to issue its own ASI. 
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Container Terminal S.A., 14 May 2001. 
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a) Tribunal can and should issue ASI  
The respondent has breached a provision in the arbitration rules chosen by the parties, namely the ACICA 
Arbitration Rules. The claimant emphasises the effect of Article 19(1) of the Model Law which provides 
that ―the parties are free to agree on the procedure to be followed by the arbitral tribunal in conducting the 
proceedings‖.286 The claimant and the respondent agreed to arbitrate under the ACICA International 
Arbitration Rules. Articles 2.1, 2.2 and 17.1 of the ACICA Rules provide:  
 
2.1 “Where parties agree in writing that disputes shall be referred to arbitration under the 
ACICA Arbitration Rules then such disputes shall be resolved in accordance with these Rules, as 
in force on the date of commencement of the arbitration, subject to such modification as the 
parties may agree in writing.” 
 
2.2 “These Rules shall govern the arbitration except that where any of these Rules are in conflict 
with a provision of the law applicable to the arbitration from which the parties cannot derogate, 
that provision shall prevail.” 
 
17.1 “Subject to these Rules, the Arbitral Tribunal may conduct the arbitration in such manner as 
it considers appropriate, provided that the parties are treated equally and that each party is given 
a full opportunity of presenting its case.” 
 
Furthermore, Articles 24.1 and 24.2 of the ACICA Rules provide: 
 
                                                   
 
286 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para. 2-
14; Art 19(1) of the The UNCITRAL Model Law on International Commercial Arbitration, adopted by the 
United Nations Commission on International Trade Law on 21 June 1985; M Pryles, 'Limits to Party 
Autonomy in Arbitral Procedure' (2006) 24(3) Journal of International Arbitration 327 at 328; A Redfern and 
M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at 315; Johannes Trappe, 
'The Arbitration Proceedings: Fundamental Principles and Rights of the Parties' (1998) 15(3) Journal of 
International Arbitration 93 at 98; Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International 
Commercial Arbitration (2003) at p. 28; China Agribusiness Development Corporation v Balli Trading [1998] 
2 Lloyd‘s Rep 76 at 82; T Várady, J Barceló and A Von Mehren, International Commercial Arbitration (1999) 
at p. 61; Art V(1)(a) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 
done at New York on 10 June 1958.  
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24.1 “The Arbitral Tribunal shall have the power to rule on objections that it has no jurisdiction, 
including any objections with respect to the existence or validity of the arbitration clause or of 
the separate arbitration agreement.” 
 
24.2 “The Arbitral Tribunal shall have the power to determine the existence or the validity of the 
contract of which an arbitration clause forms a part. For the purposes of this Article 24, an 
arbitration clause which forms part of a contract and which provides for arbitration under these 
Rules shall be treated as an agreement independent of the other terms of the contract. A decision 
by the Arbitral Tribunal that the contract is null and void shall not entail ipso jure the invalidity 
of the arbitration clause.” 
 
Since the respondent has applied to the Chinese court for relief of this tribunal‘s jurisdiction, the 
respondent has breached a provision in the arbitration rules chosen by the parties and should be subject to 
an interim order in favour of the claimant. To this end, the tribunal has power to grant whatever interim 
measures it deems appropriate. Indeed, the tribunal has the power to ensure that the proceedings run in the 
smoothest manner possible.
287
 Parties should be held to their agreement to arbitrate unless there is a 
―strong reason‖ not to do so.288 In its position as ―master of its own procedure‖289 the tribunal is free to 
order any measure that it deems appropriate to ensure discipline of the parties.
290
 ―If the tribunal is trusted 
by the parties to settle the merits of the dispute, it is only normal, that the arbitral tribunal would have the 
authority to order provisional measures that simply preserve the status quo.‖291 Further, it has been held 
that an arbitral tribunal has an ―inherent power to issue such orders as may be necessary‖ to ensure its 
jurisdiction and authority are ―made fully effective‖.292 For the tribunal‘s power to grant interim relief of 
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288 C v D [2007] EWHC 1541 (Comm); Starlight Shipping & others v. Tai Ping Insurance Co. Ltd. (Hubei 
Branch) & others, 1 August 2007, [2007] E.W.H.C. 1893, High Court of England and Wales, Commercial 
Division. 
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the United Nations Commission on International Trade Law on 21 June 1985; ICC Interim Award 
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292 L Lévy, 'Anti-suit Injunctions Issued by Arbitrators' in Gaillard (ed), Anti-Suit Injunctions In International 
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protection, prima facie evidence for the existence of an arbitration agreement, such as the signed purchase 
order in the present case, suffices.
293
  
 
This power to grant interim measures is supported by both the ACICA Arbitration Rules and the Model 
Law. Article 28 of the ACICA Rules provides: 
 
28.1(b) “Unless the parties agree otherwise in writing ....... the Arbitral Tribunal may, on the 
request of any party, order interim measures of protection. The Arbitral Tribunal may order such 
measures in the form of an award, or in any other form (such as an order) provided reasons are 
given, and on such terms as it deems appropriate. The Arbitral Tribunal shall endeavour to 
ensure that the measures are enforceable.” 
 
28.2 “An interim measure of protection is any temporary measure by which the Arbitral Tribunal 
orders a party to: (a) maintain or restore the status quo pending determination of the dispute.....” 
 
In addition, Article 17 of the Model Law provides: 
“…The arbitral tribunal may, at the request of a party, order any party to take such interim 
measure of protection as the arbitral tribunal may consider necessary in respect of the subject 
matter of the dispute…”.294  
 
Article 17A(1)(a) of the Model Law provides that a tribunal may consider it necessary to grant interim 
measure, if, ―Harm not adequately reparable by an award of damages is likely to result if the measure is 
not ordered, and such harm substantially outweighs the harm that is likely to result to the party against 
whom the measure is directed if the measure is granted‖.295 This harm may include an imminent prejudice 
                                                                                                                                                                    
 
3 M. L. J. 53; Tadjer-Cohen Associates, Inc. v. The Islamic Republic of Iran, Order of 24 May 1988, No. 
12118, Chamber 3. in 18 Iran-U.S. Cl. Trib. Rep. 287 at 288; ICC Interim Award Case No. 8307 of 2001 
(Switzerland).  
293 Ford Aerospace & Communications v. The Islamic Republic of Iran (The Hague) in 6 Iran-US C.T.R 104; ICC 
Interlocutory Award No. 10596 of 2000 (Switzerland) Y. Comm‘l Arb. Vol. XXX 66 (2005); Klaus Peter 
Berger, 'Art. 15 UNCITRAL Arbitration Rules: The Eternal Conflict between Arbitral Discretion and the 
Parties‘ Due Process Rights' (2006) 21(4) Mealey‟s Int‟l Arb. Rep. 38 et seqq. at p. 335; Julian Lew, Loukas 
Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at para. 23-68. 
294 ―Settlement of Commercial Disputes: Interim measures of protection note by the Secretariat‖, 2006, 
A/CN.9/WG.II/WP.141. URL: www.cisg.law.pace.edu/cisg/text/secomm/. 
295 Ali Yeşilirmak, Provisional Measures in International Commercial Arbitration (2005) at para. 5-34. 
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to any right,
296
 such as the claimant‘s right to proceedings in accordance with the stipulated rules of 
procedure. This risk is evidenced in the respondent‘s request for the court to issue an ASI which, if 
granted, cannot be repaired by an award of damages. Article 17 A(1)(b) of the Model Law also provides 
that there must be ―a reasonable possibility that the requesting party will succeed on the merits of the 
claim.‖  
 
An ASI involves a scenario where a forum orders a party to refrain from proceedings with a claim in 
another forum. An ASI is appropriate in a number of circumstances. Firstly, an ASI is appropriate when 
the parallel court and arbitral proceedings create a danger of diverging decisions.
297
 Courts have found 
that submitting matters subject to arbitration agreements to judicial authorities is a violation of the 
arbitration agreement even in the absence of explicit agreement or an order prohibiting the parties from 
doing so.
298
 An arbitral tribunal is, as the adjudicating authority with respect to the substance of the 
dispute, is in the best position to order measures to protect the proceedings.
299
  
 
Secondly, an ASI is appropriate when an attempt is made ―to paralyse the arbitration‖ or ―to slow down 
proceedings‖ by initiating proceedings in another forum.300 This will allow the arbitral tribunal to ensure 
                                                   
 
296 P Berger, International Economic Arbitration (1993) at p. 336. 
297 P Berger, International Economic Arbitration (1993) at p. 348. 
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that its jurisdiction and authority are fully respected. The respondent has requested that the court issue an 
order that, pending a decision from the court, the claimant should be ordered not to pursue arbitration. 
This request is, in effect, designed ―to paralyse the arbitration‖ or ―to slow down proceedings‖ as it is 
conduct that can aggravate the arbitral process.
301
 Therefore, an interim measure of protection ordering 
respondent to abide by the arbitration agreement is necessary. The injunctions guarantee the efficiency 
and credibility of international arbitration.
302
  
 
Thirdly, the UNICITRAL Working Group supports the use of an ASI by arbitral tribunals if they are 
―designed to protect the arbitral process and .... it is legitimate for arbitral tribunals to protect their own 
process”.303 In case of a violation of the arbitration agreement, the arbitral tribunal is entitled to order a 
party to refrain from initiating or pursuing an action in state courts, i.e. an ASI.
304
 The power to issue an 
ASI is also recognised in other national arbitration laws as well as rules of other international arbitration 
institutions.
305
 Further, the power to order an ASI is not restricted to situations where a state is a party to 
the arbitration.
306
 
 
b) What should tribunal do in response to an ASI issued by the court against arbitral 
proceedings?  
When a tribunal is considering what action to take in response to an ASI issued by a court, the primary 
question it must ask is: where has the anti-suit injunction been issued? If it has been issued by the 
‗competent court‘ at the place of arbitration, then there are strong grounds for the arbitral tribunal to stay 
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arbitral proceedings. However, if it has been issued by a court in another jurisdiction, the tribunal is not 
generally bound by that ASI. Indeed, the claimant argues that the tribunal shouldn‘t pay significant 
attention to any ASI issued by a Chinese court. Instead, it should base its decision on the relative strength 
of the arbitral clause and how far the preliminary jurisdiction dispute has progressed. The more likely the 
clause is valid, the less inclined the tribunal should be to stay its proceedings and vice versa.  
 
C. Respondent stance on each issue 
Below is a list of arguments which will be raised by the Chinese party against the tribunal being the 
appropriate forum to hear the jurisdictional dispute.  
 
1. Competence-competence merely grants the discretion for tribunal to continue 
The doctrine of competence-competence does not justify this tribunal determining the jurisdictional 
dispute. Firstly, the doctrine of competence-competence is a discretionary power left to the best judgment 
of the arbitral tribunal on whether to determine its own jurisdiction.
307
 The doctrine does not require the 
tribunal to be the first judge of its own jurisdiction.
308
 The discretionary nature of this doctrine is 
illustrated by the existence of Article 8(2) of the Model Law, which grants a tribunal the option to stay its 
proceedings when faced with parallel court proceedings. This provision was created to help prevent 
potentially needless arbitration proceedings.
309
 Therefore, when the arbitral tribunal is in doubt as to the 
existence or validity of the arbitration agreement, it may exercise the discretion to await the decision of 
the court.
310
   
 
The exercise of discretion to stay arbitral proceedings is particularly appropriate in situations where the 
jurisdictional dispute relates to the existence of the arbitration agreement. Whilst the respondent agrees 
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that the doctrine of competence-competence allows a tribunal to determine its own jurisdiction, the one 
exception is when the existence of the arbitration agreement is challenged. This is especially so when the 
law governing the arbitration agreement is uncertain. The respondent claims that the contract never came 
into existence because it was revoked before it was accepted by the claimant. The respondent argues that 
if the existence of the contract which contains the arbitration clause is disputed, the legal basis of the 
arbitrator's powers, which resides in the arbitration clause, is also missing.
311
 The arbitration agreement is 
the ―foundation stone of modern international commercial arbitration‖ and without such agreement, there 
can be no valid arbitration.
312
 Without a valid agreement to arbitrate, the tribunal has no basis on which to 
claim jurisdiction over the dispute: ―Courts have jurisdiction to determine their jurisdiction ...... because 
their authority depends on statutes rather than the parties‘ permission. Arbitrators lack a comparable 
authority to determine their own authority.‖313 Since the ―proposition that an arbitrator cannot rule on the 
initial existence of the contract from which his jurisdiction derives has never been seriously open to 
doubt‖, the tribunal should not proceed to rule on a challenge to the arbitration agreement.314 Indeed, 
Article 16(1) of the Model Law limits the jurisdiction of the tribunal to situations where the dispute does 
not concern the very coming into existence of a container contract or an arbitration agreement.
315
  
 
In the case of A.T. Cross Co. v. Royal Selangor (2002), the US District Court held that the issue whether 
an arbitration agreement ever came into existence between the parties was to be decided by the court 
rather than by the arbitrators. Royal Selangor was the distributor for Australia of the writing instruments 
manufactured by A.T. Cross Co. After the dispute arose, Royal Selangor initiated arbitration proceedings 
before the American Arbitration Association (AAA), claiming that A.T. Cross Co. wrongfully terminated 
its distributorship in violation of their distribution agreement. A.T. Cross Co. filed a suit in the US 
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District Court for a motion to stay the arbitration, claiming that the parties never agreed on the arbitration 
agreement. Similarly to the facts of the case at hand, A.T. Cross Co. asserted that there was no arbitration 
clause between the parties as no contract had been concluded.  
 
This view is also supported by the US Supreme Court in Prima Paint, which held that ―unless the 
challenge is to the arbitration clause itself, then the issue of the contract‘s validity is considered by the 
arbitrator in the first instance‖.316 This suggests that when a challenge is made to the arbitral clause, the 
court is the correct forum to determine this claim. The United States Supreme Court has explained that to 
be required to arbitrate a party must have agreed to arbitration, and therefore ―[u]nless the parties clearly 
and unmistakably provide otherwise, the question of whether the parties agreed to arbitrate is to be 
decided by the court, not the arbitrator‖.317 This proposition is also supported by the United States 
Supreme Court‘s decision in First Options of Chicago, Inc v Kaplan.318 In this case, the Supreme Court 
held that whether or not the question of arbitrability, including the initial determination on the existence 
of an arbitration agreement, should be determined by an arbitration panel, depends on whether there is 
―clear and unmistakable evidence of the parties‘ intent to arbitrate arbitrability‖. Where this is not the 
case ―the reviewing court may stay the arbitration pending the resolution of the jurisdictional question‖.319 
 
Other jurisdictions also support the view that a court should determine the jurisdiction of a tribunal when 
the nature of the claim relates to the non-existence of the contract. For example, the Indian Supreme 
Court has explained: ―If….. the arbitration clause….. is contained in the underlying commercial contract 
then….. question[s] as to the existence and or validity of the agreement ….. cannot be decided by the 
arbitrator, as by sheer logic the arbitration clause must fall along with underlying commercial contract 
which is… [claimed to be] non-existent‖.320 Indeed, this position is also supported by Australian courts 
where ―arbitrators will usually adjourn arbitral proceedings..‖ when there is ―..a dispute concerning the 
initial existence of a contract‖.321 In addition, arbitrators in South Africa are well advised to ―decline to 
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317 Interocean Shipping Co. v. National Shipping & Tard. Corp. (U.S.) 1972; Heyman v. Darwins Ltd., 20 
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proceed with the arbitration‖ when they are ―uncertain‖ about the issue of jurisdiction.322 Thus, granting a 
stay would be consistent with international practice. 
 
Since the respondent stepped back from its offer before the Australian party had responded, it cannot be 
held that there was clear and unmistakable evidence of their intent to arbitrate. Therefore, the respondent 
argues that the doctrine of competence-competence does little to support the claimant‘s argument that the 
tribunal should determine the jurisdictional dispute. Instead, given the nature of the jurisdictional 
challenge, the most appropriate outcome is for the tribunal to stay arbitral proceedings and await a 
determination on the jurisdictional issues by the court.  
 
2. Arbitral clause is prima facie invalid, which supports a stay of arbitral proceedings 
The respondent submits that the arbitration agreement is invalid prima facie because it is ―null and void, 
inoperative or incapable of being performed.‖ The revocation of the main contract means that it is not 
bound to arbitrate any dispute, including the dispute about whether there is a valid arbitration agreement. 
This proposition is supported by the United States Supreme Court‘s decision in First Options of Chicago, 
Inc v Kaplan.
323
 In this case, there were four contracts between First Option and MKI (a wholly-owned 
subsidiary of Kaplan). Out of these four contracts, Kaplan was a signatory to only one of them, which 
also happened to be the only one containing an arbitration clause. Notwithstanding this, Kaplan declined 
to submit to the jurisdiction of the arbitral tribunal and consequently, a dispute evolved as to whether the 
tribunal, or a court, should determine whether Kaplan was a party to the arbitral proceedings. On appeal, 
the Supreme Court effectively decided that courts, rather than arbitrators, rule on arguments that deny that 
a container contract between the alleged obligor and obligee was ever formed. Consequently, it is the 
respondent‘s argument that the tribunal is not the appropriate forum to hear the jurisdictional dispute 
because the arbitral clause is not prima facie valid.  
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3. Continuation may result in a duplication of expenses 
Legal scholars recognise that in practice arbitral tribunals often choose to grant a stay in proceedings 
when their jurisdiction is challenged in order to prevent unnecessary costs for the parties.
324
 Such 
tribunals exercise their discretion in favour of saving the expenses involved in what would be duplicate 
proceedings to determine the existence or non-existence of an arbitral agreement. Court control on the 
jurisdiction enables the parties to know relatively quickly where they stand, and they will save time and 
money if the arbitration proceedings prove to be groundless.
325
 This is particularly true in situations 
where it can be reasonably expected that a court will find that an arbitral tribunal lacks jurisdiction.
326
  
 
4. Stay of arbitral proceedings promotes legal certainty  
There are four reasons why expediency is an insufficient rationale for the tribunal to hear the 
jurisdictional dispute. Firstly, the tribunal should pursue legal certainty. Whilst the expedient resolution of 
a dispute is good in theory, it must be remembered that the most desirable outcome is one that contains 
legal certainty. Importantly, without a valid arbitration agreement ―there can be no valid arbitration‖.327 
Therefore, a tribunal must ensure that any award is based on a valid arbitration agreement.  
 
Given that the ruling by a tribunal on jurisdiction is subordinate to the ruling of a court, it is the court that 
ultimately determines whether a tribunal has jurisdiction and it does so either before or after the tribunal 
has itself ruled on this issue.
328
 Articles 16(3), 34 and 36 of the Model Law provide for judicial 
intervention after the arbitral tribunal has adjudicated. Thus, if recourse to the court is available and will 
in all likelihood be invoked eventually, then a stay of arbitral proceedings is appropriate given that it will 
create legal certainty early on in the arbitral proceedings. An initial determination of this preliminary 
jurisdiction issue by the court ―avoids the danger that the parties spend considerable time and money on 
arbitration proceedings only to find out at the post-award stage, that these proceedings were futile, as in 
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the courts‘ view the tribunal lacked jurisdiction‖.329 Further, an initial court review will allow the parties 
to receive an early and binding determination as to jurisdiction which ―shall be subject to no appeal‖ at 
the enforcement stage of an arbitral award.
330
 Therefore, an initial determination of the procedural dispute 
by the court would facilitate legal certainty by determining the admissibility of the arbitration agreement.  
 
Although time and cost-efficiency are important considerations, the parties‘ primary concern is to achieve 
a valid and enforceable decision. Indeed, each arbitral tribunal has a duty to render an enforceable award. 
The tribunal ―should be mindful of the law of that jurisdiction, particularly having regard to the 
possibility of the setting aside of the award in the event of conflict between the award and the decision of 
the court‖.331 If these proceedings are not stayed and the court decides that arbitration is inadmissible, any 
award rendered by the arbitral tribunal is likely to be unenforceable. Indeed, the New York Convention 
allows non-enforcement of an award if a court at the seat of arbitration has ruled the arbitration agreement 
inadmissible.
332
 According to Article V(1)(a) of the New York Convention, recognition and enforcement 
of the award may be refused if an arbitration clause is not valid under the law to which the parties have 
subjected it or under the law of the country where the award was made. Therefore, the arbitral tribunal 
should consider the consequences of rendering an award that would be potentially non-enforceable.
333
  
 
Secondly, a stay of arbitral proceedings will not cause irreparable harm to the claimant. If the court 
determines that a valid arbitration agreement exists then the arbitral tribunal may re-assume jurisdiction 
                                                   
 
329 S Kröll and P Kraft, 'Ten Years of UNCITRAL Model Law in Germany' (2007) 1(3) World 
Arbitration and Mediation Review  at p. 455; see also P Binder, International Commercial 
Arbitration in UNCITRAL Model Law Jurisdictions (1st ed, 2000) at p. 66; J Fawcett, Declining 
Jurisdiction in Private International Law (1995) at p. 30. 
330 S Kröll and P Kraft, 'Ten Years of UNCITRAL Model Law in Germany' (2007) 1(3) World Arbitration and 
Mediation Review  at p. 454. 
331 ILA, 'Final Report on Lis Pendens and Arbitration' (Paper presented at Toronto, 2006). 
332 Art V(1)(e) of the The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done at 
New York on 10 June 1958; A Barraclough and J Waincymer, 'Mandatory Rules of Law in International 
Commercial Arbitration' (2005) 6(2) Melbourne Journal of International Law  at p. 8; D Caron, L Caplan and 
M Pellonpaa, The UNCITRAL Arbitration Rules (2006) at p. 91; R Goode, The Role of Lex Loci Arbitri in 
International Commercial Arbitration, Arbitration International (2001) at p. 25.  
333 I.C.C. Arbitration Case No. 5946 of 1990, in: Van den Berg (ed.), Yearbook of Commercial Arbitration, Vol. 
16 (1991), 96; I.C.C. Arbitration Case No. 4132 of 1983, in: Yearbook of Commercial Arbitration, Vol. 10 
(1985), 49; G Horvath, 'The Duty of the Tribunal to Render an Enforceable Award' (2001) 18 Journal of 
International Arbitration  at pp. 135-6; R Goode, The Role of Lex Loci Arbitri in International Commercial 
Arbitration, Arbitration International (2001) at p. 37.  
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with the knowledge that its award will be enforceable.
334
 If the court decides that arbitration is admissible, 
any subsequent court challenge to the jurisdiction of the arbitral tribunal will be deemed an abuse of 
process.
335
 Therefore, any time lost throughout the initial proceedings is likely to be saved in the 
enforcement stages of the award. 
 
Thirdly, a continuation of arbitral proceedings based on the expediency rationale is only applicable when 
dilatory tactics have been used. For example, if one party complicates the arbitral process by raising issue 
after issue for court determination.
336
 However, this is not the situation in this case study. The respondent 
has simply raised one issue for court consideration. This issue, once resolved by the court, will add legal 
certainty to the arbitral proceedings. Consequently, a stay of arbitral proceedings is the most appropriate 
exercise of discretion.  
 
Fourthly, the lis pendens rule should not be followed in arbitration because ―no lis pendens could exist 
between a state court action and arbitral proceedings‖.337 As Yuval Shany has written: ―Domestic fora do 
have an independent right to exercise jurisdiction on matters falling under their prescriptive powers, even 
if parallel proceedings would ensue‖.338 Indeed, only the European Convention recognises lis pendens as 
applicable to arbitration.
339
 Furthermore, the lis pendens doctrine should be ignored where the two actions 
were commenced more or less contemporaneously.
340
 For example, the New Zealand Court of Appeal 
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ignored the lis pendens doctrine in a case involving court and arbitral proceedings commenced ten days 
apart.
341
  
 
5. Anti-suit injunctions  
The respondent argues that the tribunal can‘t issue an ASI, and that in any event, it is not appropriate in 
these circumstances. The respondent also notes that the tribunal should respect any ASI issued by a court 
restraining arbitral proceedings, as waiting for a determination by the court on the jurisdictional issue will 
provide legal certainty.  
 
a) Tribunal can’t and/ or shouldn’t issue ASI 
In relation to the fifth dividing issue, the respondent‘s position is that an ASI is not an available remedy 
for an arbitral tribunal. Further, the respondent argues that even if it is available to an arbitral tribunal, it is 
not appropriate in these circumstances.  
 
The reference to the ACICA rules is in the arbitration clause of the contract. However, since the contract 
never came into existence, there can be no valid arbitration and thus the ACICA rules are not applicable. 
Article 2.1 of the ACICA Rules provides: 
 
2.1 “Where the parties agree in writing that disputes shall be referred to arbitration under the 
ACICA Arbitration Rules then such disputes shall be resolved in accordance with these Rules....”  
 
Since there was no agreement between the parties to arbitrate, the ACICA Rules are not applicable. In any 
event, the parties have a right to go to court to challenge whether an arbitration agreement exists. For 
example, in Germany, on the issue of jurisdiction of the arbitral tribunal, a declaratory judgement of the 
court can be requested prior to the formation of the arbitral tribunal.
342
 In England, in the case of Harbour 
v. Kansa, it was observed that ―it is possible to obtain a speedy declaratory judgment from the 
Commercial Court as to the validity of an arbitration agreement before or during the arbitration 
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proceedings.‖ There can be no doubt that in English law, a party who wishes to challenge the jurisdiction 
of the arbitration tribunal or to dispose of a potential challenge to that jurisdiction, can seek declaratory 
relief from the English court prior to any decision on the matter by the arbitration tribunal.
343
  
 
In the United States, in the case of Steel workers v. American Manufacturing Co. the court explained that 
since arbitration is a creature of consent a party could not be required to submit to arbitration where it had 
not agreed to do so. Further, the court outlined that the issue of arbitrability was usually an issue for the 
courts to decide and not the arbitral tribunal. Further, in the First Options case, the court stated there was 
a presumption that where a party claimed it was not a party to the arbitration agreement then, in the 
absence of an express agreement that it should be dealt with by the arbitral tribunal, this arbitrability issue 
ought to be decided by the courts. Indeed, in the case at hand the parties have chosen the ACICA Rules, 
which does not contain the same restrictive language used in other sets of arbitral rules. By way of 
example, Article 17(3) of the JAMS Rules provides:  
 
17.3 “....parties will be treated as having agreed not to apply to any court or other judicial 
authority for any relief regarding the Tribunal‟s jurisdiction, except with the agreement in 
writing of all parties to the arbitration or the prior authorization of the Tribunal”. 
 
The freedom of parties to control the arbitral process is limited by the mandatory provisions of the Model 
Law.
344
 Where parties have agreed to arbitrate under the ACICA Rules, these rules will only govern 
arbitration conduct to the extent they do not conflict with the mandatory provisions of the Model Law. 
345
 
This idea is the heart of the seat theory. To this end, the respondent argues that no interim measure of 
protection should be granted for three reasons.  
 
Firstly, there has been no harm suffered and therefore there is no need for any measure to be taken. The 
court review which has been requested by the respondent will have the effect of removing the right to 
                                                   
 
343 Peter Gross, 'Competence of Competence: An English View' (1992) 8(2) Arbitration International 205. 
344 Art 19(1) of the The UNCITRAL Model Law on International Commercial Arbitration, adopted by the United 
Nations Commission on International Trade Law on 21 June 1985; A Redfern and M Hunter, Law and 
Practice of International Commercial Arbitration (4th ed, 2004) at para. 6-2007; P Binder, International 
Commercial Arbitration in UNCITRAL Model Law Jurisdictions (1st ed, 2000) at p. 185. 
345Rule 1.5 of the JAMS Arbitration Rules; Art 19(1) of the The UNCITRAL Model Law on International 
Commercial Arbitration, adopted by the United Nations Commission on International Trade Law on 21 June 
1985; Union of India v McDonnell Douglas Corp [1993] 2 Lloyd's Rep 48 at para. 9.  
115 
 
 
final review. Since this right existed, albeit only in a final review form, there has been no harm suffered 
by the claimant.  
 
Secondly, even if harm was suffered, no measure should be taken by the tribunal. Rather than the tribunal 
taking the unusual step of preventing court action, it is more appropriate for the court itself to make this 
determination. An interim measure by this tribunal designed to protect arbitral proceedings would be an 
assumption that the court would make an order that the arbitration agreement is invalid. Instead, the court 
is likely to use the same rationale as the tribunal in determining whether to grant an ASI. Therefore, even 
if the arbitral tribunal does consider it should issue an AIS, the tribunal should trust that the court will 
also find that it was reasonable on the same grounds.  
 
Thirdly, were the claimant to seek an ASI from the tribunal, the tribunal would not have formal injunctive 
power to prevent the respondent from seeking relief in court.
346
 When issuing any interim measures, the 
tribunal ―must ensure that these measures do not violate a party‘s fundamental right of seeking relief 
before national courts‖.347 Faced with the possibility of parallel proceedings on the same subject, 
arbitrators may only rule on their own jurisdiction, but ―declaring jurisdiction [only] enables the arbitrator 
to rule on the merits of the dispute before him [and] does not comprise the power to exclude the 
jurisdiction of others‖.348  
 
b) What should tribunal do in response to an ASI issued by the court against arbitral 
proceedings?  
The respondent will argue that the tribunal is bound to follow an ASI issued by the court against arbitral 
proceedings. Notwithstanding the court being a Chinese court, an arbitral tribunal in Australia should still 
respect a judicial determination by a court, since this determination may impact the enforceability of any 
award.  
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D. My view on each issue 
This chapter has introduced a number of dividing issues, and each demonstrates the importance of front-
end planning to ensure that the intention of the parties is achieved at the back end. For each dividing 
issue, I will provide my view as to how the tribunal will be likely determine to adjudicate. Ultimately, it is 
my view that the tribunal would determine the jurisdictional dispute rather than await a court 
determination of the preliminary jurisdiction dispute.  
 
1. Competence-competence 
This chapter has introduced the doctrine of competence-competence and illustrated how this doctrine 
permits a tribunal to determine its own jurisdiction. In relation to the facts of the case study, it is my view 
that the tribunal is entitled to be the first judge of its own jurisdiction. However, it is important to bear in 
mind that any analysis of the validity of the arbitration agreement that the tribunal might undertake may 
later be dependent upon a conclusive ruling by the Court in the event of an appeal of the arbitral award. 
Therefore, it is important to apply the right law to the arbitration agreement. Each jurisdiction is different 
in relation to how it applies the doctrine of separability, particularly when the nature of the claim relates 
to non-existence. 
 
2. The effect of a prima facie review of the arbitral clause 
This chapter has introduced the notion of prima facie validity of the arbitral clause. Generally I agree with 
the claimant that if the arbitral clause is valid prima facie, the tribunal is the appropriate forum to resolve 
the jurisdiction dispute. Prima facie validity is the most important factor a forum will consider when 
determining the preliminary jurisdiction dispute. In the context of the case study, it is my view that this 
clause is prima facie valid, notwithstanding the alleged non-existence of the main contract. Therefore, it is 
my view that the tribunal should depart from the position put forward by the United States Supreme Court 
(in First Options) and exercise its discretion to determine its own jurisdiction.  
 
In coming to this view, I place a high emphasis on the respondent‘s initial intention to arbitrate, as 
evidenced by the existence of an arbitration clause in the contract supplied by the respondent. Unless the 
respondent is able to show clear evidence of a departure from this initial intention, this preliminary 
jurisdiction dispute should remain in the hands of the arbitral tribunal. To automatically grant the court 
jurisdiction to determine the preliminary jurisdiction dispute would open the floodgates for dilatory 
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tactics in future arbitral proceedings and, in turn, attack the integrity of the arbitral process as a reliable 
mechanism for resolving disputes.  
 
Whilst in the context of this case study it is my view that this arbitral clause is prima facie valid and the 
tribunal should decide the preliminary jurisdiction dispute, this does not mean that determination by a 
court is precluded in all preliminary jurisdiction disputes. For example, the situation may have been 
different if it was the claimant who supplied the initial contract and it was a counter-offer which the 
respondent was arguing had been revoked. Further, the situation is also different when a dispute concerns 
a group of contracts, not all of which contain an arbitral clause (such as the situation in First Options 
where Kaplan was only a party to one of the four contracts and only one of the four contracts had an 
arbitration clause).  
 
3. The expense consideration 
This chapter outlined the expense consideration a tribunal take into account when determining whether to 
stay proceedings in response to parallel court proceedings. I agree with the claimant that there is 
insufficient reason to grant a stay of arbitral proceedings on the basis that doing so assumes that the court 
will rule the arbitration agreement inadmissible. Otherwise, the court proceedings would themselves be 
the duplicate proceedings.  
 
4. The time consideration 
Next, the chapter introduced the expediency considerations which a tribunal must consider when 
determining whether to stay or continue its proceedings in response to parallel court proceedings. Whilst I 
do not agree with the claimant that the lis pendens rule should decide this issue, I do agree that a tribunal 
has a general onus to expedite proceedings. That said, I also agree with the respondent that a stay would 
provide legal certainty for the parties. Nonetheless, this possibility of legal certainty alone is an 
insufficient rationale to grant a stay of arbitral proceedings as this is an argument that any respondent in 
any arbitral proceedings could run as a dilatory tactic.  
 
118 
 
 
5. Anti-suit injunctions  
In relation to whether the tribunal should issue an ASI to restrain court proceedings, it is my view that the 
facts in this case study support such an interim award to protect the integrity of the arbitral process. In 
relation to an ASI issued by a court, whether the tribunal has to follow this ASI depends on whether the 
court is the competent court that oversees the tribunal (i.e. whether it is the court in the forum that 
oversees arbitral proceedings in that country or whether it is another court altogether). If the court is 
within the same jurisdiction, then the tribunal may be bound to follow any decision. However, if the court 
is in another jurisdiction the tribunal does not have to follow the ASI. In the case study, the respondent 
has applied to a Chinese court, and therefore, an arbitral tribunal in Australia would not be bound to 
follow any ASI. Therefore, the question is not whether the tribunal must follow the injunction, but 
whether it should follow it. This depends on how far the arbitral proceedings have progressed in the 
preliminary jurisdiction dispute and the relative strength of the arbitral clause. If it has not started to hear 
the preliminary jurisdiction dispute, a tribunal may follow the ASI. If it has already determined the 
preliminary jurisdiction dispute in favour of arbitration, it will probably continue in its determination of 
the jurisdictional dispute. Obviously, the tribunal must be sure that it has a legal basis for continuing. In 
relation to the facts of the case study as outlined in Chapter Three, the tribunal has commenced its 
considerations and should continue to the jurisdictional dispute.  
 
In conclusion, this chapter relates to the preliminary jurisdiction dispute over which forum is the most 
appropriate to determine the jurisdictional dispute. It is my view that the tribunal should exercise its 
discretion and determine the jurisdiction dispute itself, rather than await a determination by the court. 
 
To summarise, the doctrine of competence-competence grants an arbitral tribunal the discretion to 
determine its own jurisdiction and if the arbitration agreement is prima facie valid then the tribunal is 
generally the most appropriate forum to resolve the jurisdiction dispute, particularly when the arbitral 
clause is widely worded. Further, an arbitral tribunal has a general onus to fast-track the resolution of a 
dispute, which means that a stay of arbitral proceedings to await a court determination of the validity of 
the arbitration agreement may not be appropriate. That said, if a clause is narrowly worded and one party 
challenges the existence of the arbitration agreement (aside from merely its validity), it may be 
appropriate for a tribunal to stay proceedings and await a determination by a court on the preliminary 
jurisdiction dispute. 
 
  
119 
 
 
VII. Jurisdiction dispute: Have the parties consented to arbitrate? 
 
 
 
 
 
 
 
 
 
 
This chapter discusses the requirement of consent in more detail. A whole chapter is devoted to this 
particular requirement because it is both the most important and the most contentious of the requirements 
of a valid arbitration agreement. It is the most important requirement because consent is the cornerstone 
of arbitration, and without such there can be no arbitration. It is the most contentious requirement because 
consent to arbitrate is rarely expressed explicitly, since the arbitration agreement is usually in the form of 
an arbitral clause within the main contract. Whilst parties must expressly consent to the main contract, no 
such express consent is required for the arbitration agreement. Instead, the consent to enter into the main 
contract is taken to be implied consent to also enter into the arbitration agreement. However, given this 
inter-relationship between the main contract and the arbitration agreement contained within, it is no 
surprise that a number of disputes arise in relation to the effect of the arbitration agreement. These 
disputes can be separated into two groups.  
 
The first group relates to disputes about whether the arbitration agreement is voidable, which involves a 
determination of whether the arbitration agreement is valid. Essentially, this group relates to a dispute 
over any of the requirements of a valid arbitration agreement discussed in Chapter Five, with the 
exception of a dispute about whether there has been consent to arbitrate. The second group, which is the 
focus of this chapter, relates to disputes about whether the arbitration agreement is void, which involve a 
determination of whether the arbitration agreement came into existence. Essentially, this group relates to 
any dispute about whether there has been consent to arbitrate. Most typically, a party will argue that the 
main contract is non-existent and by necessary implication the arbitration clause contained within is also 
non- existent. The case study introduced in Chapter Three surrounds a situation where the respondent 
Key facts from case study (referred to in chapter three): 
 The respondent (buyer) is alleging that they revoked their offer to contract prior to 
acceptance by the claimant (seller) 
 The claimant is alleging that they accepted the offer to contract without knowledge of the 
alleged revocation 
 Consequently, there is an issue as to whether the contract, and the arbitral clause contained 
within, came into existence 
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argues that the main contract is non-existent because the offer to contract was revoked prior to 
acceptance. Additionally, the respondent then argues that by necessary implication, the arbitral clause 
contained within the main contract is also non-existent.
349
  
 
In order to limit the number of disputes arising in relation to the effect of the arbitration clause contained 
within a contract, most arbitration laws and arbitral rules encompass the doctrine of separability. As 
Andrew de Lotbiniere McDougall and Leon Ioannou state:  
 
“The separability doctrine provides that an arbitration agreement contained in a contract is 
separable from the rest of the contract, thus requiring that attacks on the validity of the contract 
as a whole go to arbitration rather than to court. In other words, the arbitral tribunal – not the 
court – has jurisdiction to determine questions regarding the validity of a contract containing an 
arbitration agreement.”350  
 
However, whilst it is clear that the doctrine applies to the first type of disputes, there is debate as to 
whether it extends to the second type of disputes. As will be illustrated throughout this chapter, the case 
study‘s claimant will support the application of the doctrine whilst the respondent will argue that the 
doctrine does not apply. 
 
The doctrine of separability is established in Article 16(1) of the Model Law, which provides that ―an 
arbitration clause which forms part of a contract shall be treated as an agreement independent of the other 
terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall not entail 
ipso jure (―by the law itself‖) the invalidity of the arbitration clause‖.351 This important arbitral doctrine is 
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supported by leading scholars in the field of arbitration,
352
 and a similar provision is found in the rules of 
a number of international arbitral centres. For example, Article 17(1) of the JAMS Rules provides that an 
―.....arbitration clause will be treated as an agreement independent of the other terms of the contract. A 
decision by the tribunal that the contract is null and void will not, for that reason alone, render invalid the 
arbitration clause‖. Even article 81(1) of the CISG provides that ―avoidance does not affect any provision 
of the contract for the settlement of disputes‖.353  
 
The effect of this doctrine, in Andrew Rogers and Rachel Launders‘ enlightening words, is that when ―the 
parties to an agreement containing an arbitration clause enter into that agreement, they conclude not one 
but two agreements, the arbitral twin of which survives any birth defect or acquired disability of the 
principal agreement‖.354 The first contract regards the substantive rights and obligations of the parties in 
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their contractual relationship, whereas the second concerns issues of procedural dispute resolution.
355
 As 
Lord Michael Mustill and Stewart Boyd explain, ―The arbitration clause survives for it determines the 
mode of their settlement. The purposes of the contract have failed, but the arbitration clause is not one of 
the purposes of the contract".
356
 The main purpose of the separability principle is to prevent a party from 
attacking the validity of the main contract in an attempt to repudiate the arbitration agreement.
357
 
 
When a dispute concerns solely the main contract, the doctrine achieves its purpose by ensuring that all 
such disputes are arbitrated. However, where a dispute also extends to the arbitration agreement, there are 
different schools of thought on how the doctrine applies. Such issues are a feature of the case study 
outlined in Chapter Three and are discussed in the dividing issues section below.  
 
A. Dividing issues 
There are two dividing issues for the jurisdiction dispute which arise from the case study. The first issue 
relates to whether there are any limits to the application of the doctrine of separability. The second issue 
relates to whether any such limits apply in the context of the case study.  
 
1. Is there any limit to the application of the doctrine of separability? 
As outlined above, there are two types of disputes in relation to arbitration agreements. The first type 
relates to whether the arbitration agreement is voidable, which involves a determination of whether the 
arbitration agreement is valid. The second type relates to whether the arbitration agreement is void, which 
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(U.K.) Ltd. v. Kansa General International Insurance Co. Ltd., 1 March 1993, Court of Appeal of England and 
Wales [1993] QB 701; [1993] 1 Lloyd's Rep. 455. 
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involves a determination of whether the arbitration agreement came into existence. Whilst it is clear that 
the doctrine applies to the first type of disputes, there is debate as to whether it extends to the second type 
of disputes. The claimant will argue that the doctrine is intended to have a pro-arbitration application and 
can extend to issues of non-existence. By contrast, the respondent argues that it has a limited application 
which does not extend to issues of non-existence. 
 
In a nutshell, if there is a limit to the doctrine, it means that if the main contract is held to be non-existent 
(and therefore void) then there will be a presumption that the arbitral clause contained within it is also 
non-existent. However, if there is no limit to the doctrine, no such presumption will apply. The extent to 
which these presumptions are disputable, based on the circumstances leading up to the contract formation 
stage, is the subject of the second dividing issue in this chapter. 
 
2. If so, does the limit apply in this instance? 
Assuming that there is a limit to the doctrine in circumstances where the main contract is deemed void, a 
further issue arises in relation to whether the arbitral clause automatically becomes void. The respondent 
will argue that ‗nothing can come from nothing‘, meaning that if the main contract is deemed void then 
the arbitral clause contained within is necessarily void. In comparison, the claimant will argue that if there 
is a limit to the doctrine in Australia, the effect of this limit does not automatically make the arbitral 
clause void (in circumstances where the main contract is void), but rather, it merely results in a disputable 
presumption that the arbitral clause is void. 
 
In the case study referred to in Chapter Three, the claimant will rely on two arguments to rebut any 
presumption that the alleged non-existence of the main contract extends to the arbitration clause. Firstly, 
the claimant will argue that the reference in the arbitration clause to ―issues of formation‖ permits an 
arbitral tribunal to hear this dispute, even though the main contract is allegedly void. Secondly, the 
claimant will argue that the conduct of the respondent suggests that the attempted revocation was only 
intended to extend to the main contract and not the arbitration clause contained within.  
 
B. Claimant stance on each issue 
The claimant‘s primary position is that the doctrine of separability protects all arbitral clauses which are 
prima facie valid. Essentially, the claimant will argue that if all of the essential components of a valid 
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arbitration agreement are prima facie met, the doctrine will protect that arbitration clause from any defects 
contained in the main agreement, thus ensuring that it survives for the purpose of determining any 
disputes relating to the main contract. The onus is then on the respondent to show that any defects in the 
main contract were also intended to extend to the arbitration agreement contained within.  
 
1. There is no limit to the application of the Doctrine of Separability 
The claimant will rely on article 16(1) of the Model Law to support its claim that the tribunal has 
competence to rule on the existence of the arbitration agreement. Separability is one of the pillars of the 
Model Law itself.
358
 Article 16(1) does not distinguish between ―initial defects and later grounds of 
nullity‖.359 Therefore, the doctrine extends to allegations of non-existence, including situations where 
a party denies having entered into an agreement because it allegedly revoked its offer to contract 
prior to acceptance.360  
 
2. Alternatively, the limit does not apply in this instance 
Assuming that there is a limit to the doctrine in circumstances where the main contract is deemed void, 
the claimant will rely on the wording of the arbitral clause and the conduct of the parties to argue that the 
effect of this limit does not automatically make the arbitral clause void, but rather, it merely results in a 
disputable presumption that the arbitral clause is void.  
 
                                                   
 
358 P Binder, International Commercial Arbitration in UNCITRAL Model Law Jurisdictions (1st ed, 
2000) at para. 4-004; UNICTRAL, A/CN.9/264, Analytical Commentary on draft text of a Model 
Law on International Commercial Arbitration, Yearbook of the UN Commission on International 
Trade Law, 1985, Volume XVI, pp. 104 et seq. at Art. 16, para. 2. 
359 UNICTRAL, A/CN.9/264, Analytical Commentary on draft text of a Model Law on International 
Commercial Arbitration, Yearbook of the UN Commission on International Trade Law, 1985, 
Volume XVI, pp. 104 et seq. at Art. 16, para. 2. 
360 Fung Sang Trading Ltd v. Kai Sun Sea Products & Food Co Ltd, Hong Kong, 29 October 1991 at para 40, p. 
302; Harbour Assurance Co. (U.K.) Ltd. v. Kansa General International Insurance Co. Ltd., 1 March 1993, 
Court of Appeal of England and Wales [1993] QB 701; [1993] 1 Lloyd's Rep. 455 at p. 470; Premium Nafta 
Products Ltd. & others v. Fili Shipping Co. & others, 17 October 2007, House of Lords, [2007] U.K.H.L. 40; 
E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at p. 596; T Carbonneau, Cases and Materials on the Law and Practice of Arbitration (2002) at pp. 18-19; 
Hermansson v. AB Asfalstbelaggningar, MJA 1976, 125; Julian Lew, Loukas Mistelis and Stefan Kröll, 
Comparative International Commercial Arbitration (2003) at p. 102. 
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a) Wording of the arbitral clause 
The claimant argues that if the wording of the arbitral clause is wide enough, it may circumvent any limit 
to the doctrine of separability. In this sense, a widely worded arbitral clause may act as a limit to any 
limit, including in situations where the alleged defect is one of non-existence. For example, if the arbitral 
clause includes the wording ―including formation‖, then the arbitral clause will permit the tribunal to hear 
the substantive dispute notwithstanding the alleged revocation.  
 
This argument is backed by the logical possibility that by entering into contractual negotiations, it is 
conceivable for a dispute to arise in relation to such negotiations, especially when there has been an 
alleged revocation of an offer contemporaneous to the time of acceptance of that offer. Consequently, if 
formation disputes are contemplated in the wording of the arbitral clause, then arbitration is the 
appropriate forum to resolve such disputes unless the respondent can clearly illustrate that the parties did 
not intend to be bound by such wording (e.g. by expressly referring to the arbitration clause in the alleged 
revocation – see section (b) below).  
 
The relevant arbitral clause stipulates that ―all disputes, arising out of, relating to or in connection with 
this contract, including any question regarding its formation, existence, validity or termination, shall be 
resolved by international commercial arbitration in Western Australia under the ACICA Rules‖. This 
arbitral clause would be rendered pointless if formation disputes were not capable of settlement by 
arbitration merely because one party has allegedly revoked its offer to contract. This intent is 
particularly compelling in circumstances where it is the respondent who introduced the widely worded 
arbitration clause into the contract.
361 
 
                                                   
 
361 See discussion of Pollux Marine v. Louis Dreyfuss Corp 455 F.Supp.211 219 (SDNY 1978) at 
http://www.kluwerarbitration.com/arbitration/DocumentContent.aspx?ipn=1641, which outlines that if the 
arbitral clause is wide enough then it can be inferred that parties intended issues of formation to be 
arbitrated. In the context of the case study, the clause includes reference to formation disputes, so the 
parties clearly intended to arbitrate the question of whether the contract was validly formed. 
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b) Conduct of the parties 
Arbitrators should always turn to the parties‘ intention at the time of conclusion of the contract as its 
predominant means of interpretation.
362
 The attitude of the parties prior and contemporaneously to the 
introduction of an arbitration clause, as well as during the remainder of the contract negotiations should 
be taken into consideration.
363
 The tribunal must determine why the contract was allegedly revoked and 
whether such revocation relates solely to the substantive aspects of the contract or also to the arbitral 
clause.
 364
 
 
In answering this all-important question, the claimant argues that the wording of the alleged revocation is 
pivotal in determining whether the revocation extends to the arbitration agreement. The respondent 
merely used the words ―we wish to revoke the contract‖. The claimant holds that if the respondent did 
intend for this alleged revocation to extend to the arbitral clause contained within, it should have used 
wording to the effect of ―we revoke our offer to contract dated 10 May 2011 and the arbitral clause 
contained within‖. 
 
In addition, the claimant also argues that the mere act of attempting to revoke an offer does not 
automatically mean that this revocation is valid. Consequently, there is a possibility that a dispute may 
result from this attempted revocation, as has occurred in the context of the case at hand. Therefore, in 
resolving any such dispute, it must be presumed that the initial dispute resolution process intended by the 
parties, and as evidenced in the initial offer to contract, remains the preferred dispute resolution method 
unless there is evidence to the contrary. By failing to extend the wording of the alleged revocation to the 
arbitration clause, it must be presumed that the respondent intended any disputes flowing from the alleged 
revocation to be arbitrated.  
 
 
                                                   
 
362 See Saunders in Mauro Cappelletti and René David, 'Chapter 12, Arbitration' in International Encyclopedia of 
Comparative Law (1996) vol 16, Civil Procedure,  at p. 58. 
363 ICC Award No. 4145, Establishment of Middle East Country X v. South Asian construction 
company, in: Y. B. Comm. Arb. XII, 1987, p. 97 - 110. 
364 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at pp. 201 and 411; Fiona Trust & Holding Corporation & Ors v. Yuri Privalov & Ors [2007] UKHL 40 at 
para. 35; Navimpex Cas., Rev. arb. 1989, 641 at pp. 645-650; Case No. 19/2003, Russian Agent v. Russian 
Principal available at: <http://www.tpprf-arb.ru/tcec_obzor_1.doc>. 
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C. Respondent stance on each issue 
The respondent‘s primary position is that the doctrine does not, in itself, grant validity to the arbitration 
agreement, even if all the requirements of a valid arbitration agreement are prima facie met. Instead, the 
purpose of the doctrine of separability is merely to ensure that if the validity of the arbitration agreement 
can be established, such validity will be maintained regardless of the later determination as to the validity 
of the main contract.  
 
As discussed above, the doctrine of separability ensures that a tribunal – not the court – has jurisdiction to 
determine questions regarding the validity of the arbitration agreement. However, the respondent will 
argue that there is a limit to the doctrine of separability when the dispute concerns issues of non-
existence. Further, the respondent will argue that this limit automatically applies to the dispute referred to 
in the case study. Consequently, it is the respondent‘s position that, due to the nature of the jurisdictional 
challenge brought by the respondent, both the jurisdictional and substantive disputes must be resolved by 
the court.  
 
1. There is a limit to the application of the doctrine of separability in situations where 
the main contract is void 
Whilst there is no doubt surrounding the application of this doctrine to voidable contracts, there does 
remain some doubt surrounding its application to void contracts. The claimant has argued that even if the 
main contract is void, the arbitral clause does not automatically become void, but instead, there is merely 
a rebuttable presumption that it is also void. The respondent, however, submits that if the main contract is 
void, the arbitral clause contained within is automatically void. This position is supported by five reasons.  
 
First, it is possible to consent to a voidable contract but impossible to consent to a void contract. A 
contract is void (or ‗null and void‘) if it never existed at all,365 whereas it is voidable where it came into 
existence and subsequently became invalid, inoperative or ineffective.
366
 Put differently, void contracts 
                                                   
 
365 Sojuznefteexport (SNE) (USSR) v. Joc Oil (Bermuda), (Court of Appeal of Bermuda 1989), 4 International 
Arbitration Report (July 1989) B1-86, 7 July 1989, ICCA Yearbook of Commercial Arbitration XV 384 
(1990) at para 48. 
366 Sojuznefteexport (SNE) (USSR) v. Joc Oil (Bermuda), (Court of Appeal of Bermuda 1989), 4 International 
Arbitration Report (July 1989) B1-86, 7 July 1989, ICCA Yearbook of Commercial Arbitration XV 384 
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can never be ratified because they lack the necessary element of consent; voidable contracts can. Finding 
that separability does not apply where the container contract is void supports the fundamental principle 
that party consent is a necessary prerequisite to arbitration.
367
 This principle is, in turn, supported by the 
contractual theory behind arbitration which holds that the ―very essence of arbitration is that it is ‗created 
by the will and consent of the parties‘.‖368 Holding separability inapplicable where consent is absent 
ensures that a party is not forced to arbitrate against their will.
369
 From a policy perspective, applying 
separability in this way is supportive of arbitration. Therefore drawing this distinction between void and 
voidable container contracts is pro-arbitration as it safeguards arbitration as a forum for dispute 
resolution.
370
 Consequently, this arbitral tribunal should ―decline jurisdiction if they find that the 
arbitration agreement itself is either void or non-existent‖, because the doctrine of separability does not in 
itself uphold the validity of the arbitration agreement.
371
 
 
Second, as a contract never existed, the arbitration clause creates no ―genuine juridical platform upon 
which the arbitral tribunal may stand to judge the validity of the main body of the contract‖.372 In essence, 
if the main contract is void, the arbitral clause contained within must also be void because ―something can 
be severed only from something else which exists‖.373 In other words, ‗nothing can come from 
nothing‘.374 
 
                                                                                                                                                                    
 
(1990) at para 48; Alan Berg, 'Arbitration under a contract alleged not to exist' (2007) 123 Law Quarterly 
Review 352 at pp. 352-353. 
367 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para. 3-
01.  
368 Julian Lew, Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at 
para. 5-16 (citing Reily v. Russel, 34 Mo 524 (1864) 528).  
369 T Várady, J Barceló and A Von Mehren, International Commercial Arbitration (1999) at p. 61; Chastain v. 
Robinson-Humphrey Co., Inc, 9 April 1992, Court of Appeals, 11th Cir, in: 957 F.2d 851 at para. 855. 
370 C Svernlov, 'What Isn't, Ain't' (1991) 8(4) Journal of International Arbitration 37 at p. 49.  
371 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at p. 200. 
372 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at p. 254, 
para. 5-43.  
373 Pollux Marine v. Louis Dreyfuss Corp 455 F.Supp.211 219 (SDNY 1978); Canada Life Assurance Co. v. 
Guardian Life Insurance Co. 242 F.Supp. 2d 344 (SDNY 2003).  
374 G Moens and J Trone, 'The International Arbitration Act 1974 (Cth) as a Foundation for International 
Commercial Arbitration in Australia' (2007) 4 Macquarie Journal of Business Law  at p. 9; C Svernlov, 'What 
Isn't, Ain't' (1991) 8(4) Journal of International Arbitration 37 at p. 38; T Várady, J Barceló and A Von 
Mehren, International Commercial Arbitration (1999) at p. 126. 
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Third, this approach is supported by the wording of the Model Law, Article 16(1) of which specifies that: 
―A decision by the arbitral tribunal that the contract is null and void shall not entail ipso jure the 
invalidity of the arbitration clause.‖ However, this provision has no application where, instead of being 
null and void, the contract never came into existence. Article 16(1) is limited to situations where there 
was an actual intention to conclude the main contract and also the arbitration clause contained within but, 
due to some later event or circumstance (such as illegality), this intention was restricted. In such a case, 
the arbitration clause survives to determine the legal consequences. However, a lack of consent ad idem is 
not a later event or circumstance; instead, it is a fundamental and contemporaneous omission which 
necessarily entails that the arbitration clause is void.
 375
 Although the doctrine of separability is widely 
accepted, it does not apply to ―nonexistent contracts‖ because ―there is a logical limit beyond which 
separability is not theoretically justifiable‖.376 Where the main contract never came into existence, this 
―necessarily entails a denial that there was any agreement to arbitrate‖.377   
 
It is stated that:  
 
“Although many institutional rules, such as Article 17.1 of the JAMS Rules, and national laws, 
such as article 16(1) of the Model Law, draft their separability rules to preserve the validity of 
arbitration clauses that are part of non-existent contracts, this non-existence cannot mean never 
                                                   
 
375 Harbour Assurance Co. (U.K.) Ltd. v. Kansa General International Insurance Co. Ltd., 1 March 1993, Court 
of Appeal of England and Wales [1993] QB 701; [1993] 1 Lloyd's Rep. 455 at para. 20.  
376 A Gardner, 'The Doctrine of Separability in Soviet Arbitration Law: An Analysis of Sojuzneftexport 
v. JOC Oil Co' (1990) 28 Columbia Journal of Transnational Law  at p. 305; see also Buckeye 
Check Cashing, Inc. v. Cardegna, 28 September 1995, Supreme Court, in: 546 US 440; Société L & 
B Cassia v. Société Pia Investments, 10 July 1990, Cour de Cassation, in: [1990] Revue de 
l‘arbitrage, No. 4, 851.; P Berger, International Economic Arbitration (1993) at p. 103; M Cato, 
Arbitration Practice and Procedure: Interlocutory and Hearing Problems (
2nd
 ed, 1997) at p. 107; 
Michael Mustill and Stewart Boyd, Commercial Arbitration (2nd ed, 1989) at p. 108; M Rubino-
Sammartana, International Arbitration Law (1990) at p. 225; A Samuel, 'Separability of arbitration 
clauses – some awkward questions about the law on contracts, conflict of laws and the 
administration of justice' (2000)  Arbitration and Dispute Resolution Law Journal 36 at p. 44; A Van 
den Berg, The New York Arbitration Convention of 1958 (1994) at p. 145. 
377 Harbour Assurance Co. (U.K.) Ltd. v. Kansa General International Insurance Co. Ltd., 1 March 
1993, Court of Appeal of England and Wales [1993] QB 701; [1993] 1 Lloyd's Rep. 455 at p. 468 
(cited in Fiona Trust & Holding Corporation & Ors v. Yuri Privalov & Ors [2007] UKHL 40); see 
also Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) 
at p. 71; Jack Lee Tsen-Ta, 'Separability, Competence-Competence and the Arbitrator‘s Jurisdiction 
in Singapore' (1995) 7 AC. L.J. 421 at p. 432. 
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existed but must mean ceased to exist ...... If the contract never existed at all, then there was never 
an agreement. So the arbitral tribunal can have no valid existence, authority or jurisdiction”.  378  
 
Separability covers ―every dispute except a dispute as to whether there was ever a contract at all‖.379 A 
party cannot rely on an arbitration clause in a proposed contract where the offer is revoked before it has 
been accepted by the other party.  
 
Exceptions to preserve the arbitration clause are only made in cases where the main contract ceased to 
exist, due to the fact that at the time the parties entered into the contract, albeit deemed a legal nullity, 
there was an actual agreement between the parties, i.e. a meeting of the minds.
380
 The doctrine of 
separability only deals with cases of subsequent invalidity and not of initial non-existence of the main 
contract.
381
 If this main contract is voidable or terminated, an arbitration agreement will not suffer the 
same fate but will instead remain effective as an autonomous contract unless the same mistake invalidates 
both contracts.
382
  
 
Fourth, this approach is supported by policy. Holding that Separability is inapplicable to void contracts 
does not weaken the principle of competence-competence found in article 16(1) of the Model Law. 
Competence-competence provides that an arbitral tribunal may rule on its own jurisdiction.
383
 In 
comparison, the purpose of separability is to prevent breaches of contractual obligations to arbitrate by 
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382 S Schwebel, International Arbitration: Three Salient Problems (1987) at p. 11.  
383 A Redfern and M Hunter, Law and Practice of International Commercial Arbitration (4th ed, 2004) at para. 5-
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alleging that the contract is voidable, when in fact it is void.
384
 Therefore, finding separability 
inapplicable in the case where the contract is claimed to be void will not undermine arbitration. Rather, it 
protects parties who have not consented to arbitration from being forced to arbitrate.
385
 
 
Fifth, a comparative jurisdictional analysis supports this interpretation. As the doctrine of separability 
supports the parties‘ intent to submit disputes to arbitration, its application is limited to cases where the 
parties have evidenced this intention by concluding a contract. In legal theory and case law, an exception 
is established that if no contract has been entered into and the issue at stake is its non-existence, the 
arbitration clause is affected by it.
386
 In such a situation, both contracts suffer from the same ‗birth 
defect‘.387  
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The application of the doctrine of separability in situations where the main contract is argued never to 
have come into existence varies between jurisdictions.
388
 In many jurisdictions, the doctrine of 
separability has been held to have no application when the underlying contract is non-existent because the 
court has made clear that cases where the main contract never came into existence were outside the 
doctrine as it entails the non-existence of the arbitration clause itself. For example, the Court of Appeal of 
Bermuda has found that ―if no contract ever came into existence, no arbitration agreement could have 
come into existence either‖.389 Further, United States courts have generally refused to apply the doctrine 
in cases where it is contended that the contract containing the arbitration provision never came into 
existence. The courts‘ reasoning is that a valid arbitration provision cannot be severed from a contract that 
never came into legal existence.
390
 If no contract was ever completed, the parties never agreed to arbitrate 
anything. Indeed, ―.....if an agreement contains an obligation to arbitrate disputes arising under it, but the 
agreement is invalid or no longer in force, the obligation to arbitrate disappears with the agreement of 
which it is part. If the agreement was never entered into at all, its arbitration clause never came into 
force‖.391 The arbitration clause cannot exist independently from the main contract where there has been 
no joint mandate contractually expressed by the parties,
392
 and separability does not apply to cases 
involving the initial non-existence of the main contract.
393
 ―If the principle agreement was never entered 
into, the arbitration agreement contained therein must be affected by the invalidity as well‖.394  
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In conclusion, for the five reasons outlined above, the application of separability depends on whether a 
contract between the parties is alleged to be void or voidable.
395
 Separability applies where the dispute 
concerns whether a contract is voidable.
396
 However, as the case study‘s respondent has argued, 
separability is inapplicable and inappropriate in cases whether a contract is void, which includes issues as 
to whether a contract is non-existent.
397
  
 
2. The limit automatically applies in this instance 
As discussed above, if the main contract is deemed void, the arbitral clause contained within is 
necessarily void. In turn, since ‗nothing can come from nothing‘ the limit must automatically apply, 
including in this specific instance. The claimant‘s argument – that a void main contract merely results in a 
rebuttable presumption that the arbitral clause is void – is not the law in Australia. In particular, neither 
the conduct of the parties (at the offer stage or at the revocation stage) nor the wording used (in the offer 
or in the revocation) will validate a void arbitral clause because the main contract never came into 
existence.  
 
Firstly, the parties‘ conduct during the offer stage does not validate this void arbitral clause. Only in 
situations where the arbitral clause was independently considered by each party can it be held that such 
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14 American Review of International Arbitration  at p. 6; Prima Paint Corp v. Flood & Conklin Mfg., Co. 388 
U.S. 395, 404 n.12 (1967). 
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conduct may protect an arbitral clause from a void main contract. In such instances, the parties will be 
held to have discussed two separate contracts. However, these parties made no reference to the arbitration 
clause during the offer stage. In such circumstances, and where the main contract was never concluded, it 
cannot be said that the parties consented to the arbitral clause any more than they did to any other 
clause.
398
 Indeed, this jurisdiction issue in this case study is similar to that discussed in the case of Pollux 
Marine Agencies Inc. v. Louis Dreyfus Corp. (1981), where the dispute as to the concluding of the charter 
party also raised an issue regarding the conclusion of an arbitration clause contained therein. The 
arbitrators held that the arbitration agreement was not severable, since the parties did not intend to be 
bound solely by the arbitration clause. 
 
Secondly, the parties‘ conduct during the revocation stage also does not validate this void arbitral clause. 
The claimant argued that unless the act of revoking makes express reference to the arbitral clause, the 
revocation will not be deemed to extend to the arbitration clause. However, it is inconsistent to suggest 
that the respondent had two agreements in mind when presenting the offer to the claimant, but only one 
agreement when revoking it. On 17 May 2011, the respondent sent an e-mail stating that it was 
withdrawing the offer to purchase made on 10 May 2011. The respondent contends that this e-mail 
revoked both the offer to conclude a contract of sale and the offer to conclude an arbitration agreement. In 
common law jurisdictions, a contractual statement is interpreted according to ―what would be understood 
as the meaning of a person who uses the words‖.399 In addition, commercial documents ―must be 
interpreted in a business fashion‖,400 and according to a meaning that makes ―good commercial sense‖.401 
Pre-contractual correspondence indicates the parties‘ intention that the contractual documentation would 
represent a single contract. Thus, because the offer was revoked, ―no contract has been formed, and the 
                                                   
 
398 National Union Fire Insurance Company of Pittsburgh, Pennsylvania v. Belco Petroleum Corporation, 95-
9056, 3 July 1996, Court of Appeals, 2nd Cir. In: 88 F.3d 129; Arab Republic of Egypt v. Southern Pacific 
Properties, Ltd., 12 July 1984, Cour d‘Appel, Paris. In: International Legal Materials, Vol. 23 (1984), 1048; P 
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44 at p. 81.  
399 Mannai Investment Company Ltd. v. Eagle Star Life Assurance Company Ltd., 21 May 1997, House of Lords, 
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AC 442 at p. 444. 
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AC 676 at p. 682. 
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arbitration clause contained in the offer has not been agreed to any more than any of the other clauses, for 
there was no specific mutual agreement with respect to that clause‖.402  
 
Thirdly, the wording of the arbitral clause does not validate this void arbitral clause. The claimant argued 
that in situations where the arbitral clause was widely worded, in particular when its scope extended to 
formation disputes, such wide wording may validate an arbitral clause notwithstanding the main contract 
being deemed void. However, even clear words to the effect that ―the arbitration agreement extends to 
issues of formation‖ are not enough to extend the doctrine of separability to issues of non-existence 
because it breaches the cornerstone of arbitration, being the need for consent. Perhaps if the arbitration 
agreement contained the words ―this clause survives any birth defects in the main contract, including 
issues relating to formation‖ then the situation may be different, but even such words would be unlikely 
to extend the tribunal‘s jurisdiction to issues of formation in circumstances of alleged non-existence. 
 
Fourthly, the wording of the revocation does not impact on the validity of this void arbitral clause. The 
claimant argued that unless the revocation makes express reference to the arbitral clause the revocation 
would not be deemed to extend to the arbitration clause. However, in the respondent‘s view it is 
inconsistent, once again, to suggest that it had two agreements in mind when presenting the offer to 
claimant, but only one agreement when revoking it. The doctrine of separability contains a large element 
of legal fiction, carries logical difficulty and ―militates against strict reason‖.403 Indeed, when parties 
negotiate a contract containing an arbitration clause, the doctrine of separability ―is almost always very 
far from their minds as well as those of their legal advisers‖.404 The true meaning of the words used by the 
parties is a question of fact, not of law.
405
 Although the doctrine of separability is undoubtedly correct as a 
legal doctrine, it is irrelevant in determining questions of fact. Moreover, as it is not within ―the 
background knowledge which would reasonably have been available‖ to the parties, it is ―not relevant in 
interpreting statements made by the parties‖.406 Consequently, it is unreasonable to expect business-
people to expressly revoke an arbitral clause contained within the main contract.  
 
                                                   
 
402 P Mayer, The Limits of Severability of the Arbitration Clause, ICCA Congress Series No. 9 (1998) at p. 264. 
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D. My view on each issue 
It is my view that there is a limit to the application of the doctrine of separability in situations where the 
main contract is void; however, the limit simply creates a rebuttable presumption rather than making the 
arbitral clause automatically void. 
 
1. There is a limit to the application of the doctrine of separability in situations where 
the main contract is void 
There is a limit to the doctrine of separability in circumstances where the main contract is allegedly non-
existent. Unlike situations where the main contract is allegedly voidable, the mere prima facie validity of 
an arbitral clause is not enough to protect that arbitral clause when the main contract is seemingly void. 
Instead, the arbitral clause will be presumed to suffer the same fate as the main contract.  However, as 
discussed below, whilst the limit is presumed to apply, such a presumption is rebuttable. 
 
2. The limit is presumed to apply, but such a presumption is rebuttable  
When you are dealing with a voidable main contract, the legal status of the arbitration clause is easily 
determined. Essentially, if the arbitral clause is prima facie valid, then the doctrine of separability gives a 
presumption that there is an arbitration agreement. This presumption is rebuttable by the respondent by 
illustrating that a defect in the main contract was intended to extend to the arbitration clause contained 
within. In relation to a void contract, the legal status of the arbitration clause is more difficult to 
determine. Assuming, for present purposes, that there is a limit to the doctrine in situations where the 
main contract is void, there remains divergence between the parties as to whether such a limit applies in 
this instance.  
 
The respondent has argued that such a limit automatically applies to all void contracts, especially in 
circumstances of non-existence. However, such an approach has many practical drawbacks. Most notably, 
if the arbitral clause suffers from the same fate as the main contract, the validity of the main contract must 
be determined in full before the validity of the arbitral clause is known. This has the unsavoury potential 
to result in considerable time and money being wasted in circumstances where this full-scale review 
ultimately leads to a determination that neither contract is valid. If the arbitral clause is not valid, the 
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tribunal is not able to make a final and binding award on the substantive issues, which leads to the 
possibility of the same issues being reheard by the courts.   
 
On the other hand, the claimant has argued that if the main contract is allegedly void, it simply creates a 
rebuttable presumption that the arbitration clause is also void. The claimant then sought to argue that the 
conduct of the parties and the wording used (in the arbitral clause and in the alleged revocation) were 
capable of rebutting this presumption. The claimant‘s approach saw the fate of the two contracts 
independently determined.  
 
When an arbitral clause is inserted into a contract, which in turn is presented to another party as an offer, 
it is well within reason to suggest that a dispute may one day result from this course of events. Further, 
since arbitration was the dispute resolution method referred to in the contract initially offered by the 
respondent, arbitration would be the most appropriate forum to resolve the dispute. This conduct, together 
with the wide wording used in the arbitral clause and the lack of reference to the arbitration clause in the 
revocation, suggest that the presumption of the arbitration clause as void would be rebutted in this 
instance. Consequently, the tribunal has jurisdiction to determine the substantive issues and make a final 
and binding determination.  
 
In summary, the doctrine of separability will ensure that the arbitral clause remains immune from any 
defects which make the main contract voidable, unless the respondent can illustrate that such defects also 
extend to the arbitration agreement. However, the doctrine does not keep an arbitral clause immune from 
defects which make the main contract void (known as ‗the limit to the doctrine‘). Indeed, when a main 
contract is seemingly void, there is a rebuttable presumption that the arbitral clause contained within is 
also void. But the wide wording of an arbitral clause and the conduct of the parties are two aspects which 
the claimant may rely upon to rebut such a presumption and, in turn, protect the validity of the arbitral 
clause.  
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VIII. Aftermath: remedies, enforcement and reviews available 
 
 
 
 
 
 
 
 
 
 
 
The final chapter of this thesis will discuss the remedies and reviews that are available to the parties in the 
case study outlined in Chapter Three. Often it is assumed that a single award is issued at the conclusion of 
arbitral proceedings. However, it may be appropriate for the arbitral tribunal to divert from this course 
from time to time and issue, for example, partial or interim awards. This chapter examines what award/s 
should be made, whether such an award (or awards) will be recognised, and whether they will be enforced 
or challenged.  
 
A. Dividing issues 
The arbitral tribunal must consider what award should be issued, whether such an award will be 
recognised, whether any appeal against that award will be likely, and whether there will be any 
complications with its enforcement. 
 
1. What award should be issued?  
In considering what award should be issued, the tribunal must consider the different types of awards 
available and the different types of remedies which can be made under each award.  
 
Key facts from case study (referred to in chapter three): 
 The contract contains a clause which requires ―all disputes arising out of, relating to 
or in connection with this contract, including any questions regarding its formation, 
existence, validity or termination shall be resolved by international commercial 
arbitration in Western Australia under the ACICA Rules‖. 
 Choice of law clause in contract provides for Western Australian substantive law 
 No choice of procedural law, though in chapter four of this thesis it was illustrated 
that Australian law will govern the procedural aspects of the arbitration 
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a) Types of awards 
An award issued by an arbitral tribunal may be classified as either: a final award; a partial award; an 
interim award; a simple award; a default award; or a consent award.  
 
The distinction between a ‗final‘ award and the other types of awards is that a final award will dispose of 
all (or all remaining) issues that have been raised in the arbitration.
407
 Indeed, the delivery of the final 
award renders the arbitral tribunal functus officio. Consequently, if there are further issues to be 
addressed, such as interest or costs, the arbitral tribunal should instead issue a partial or interim award.  
 
A consent award is a final award which embodies an agreed settlement between the parties. Parties may 
desire an award of this type, rather than simply entering into a settlement deed and terminating the 
jurisdiction and powers of the tribunal, because often future obligations are at stake. It is usually easier for 
a party to enforce performance of a future obligation if that obligation is contained in an award rather than 
a simple agreement.
408
 
 
A default award is a final award in respect of proceedings to which the respondent has failed or refused to 
participate. To ensure the enforceability of such an award, it should recite in considerable detail the 
procedure followed by the arbitral tribunal, including the efforts made to communicate the active party‘s 
case to the defaulting party, and the reasons for the decision. The tribunal is also required to deal with any 
jurisdictional issues, whether or not such issues have been raised by one of the parties. 
 
Partial awards tend to be given in respect of substantive issues which are separated, such as liability and 
quantum. For example, a tribunal may make a partial award of a sum of money which is considered to be 
indisputably due and payable by one party to the other. Further, a tribunal may make a partial award to 
clarify the validity of a limitation of liability clause which purports to restrict loss of profits being payable 
upon certain events. These two examples illustrate the potential for a partial award to save considerable 
time and money for all involved.  
 
                                                   
 
407 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para 9.02, p. 514.  
408 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 9.34, p. 525. 
Further, both the Model Law, at Art 30, and the UNCITRAL Rules, at Art 34(1), amongst other sets of rules, 
provides for the power to make consent awards.  
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Interim awards are given on jurisdictional issues.
409
 They may be given in circumstances where one party 
has challenged the tribunal‘s jurisdiction in respect of some or all of the matters in dispute and, rather 
than risk hearing the case through to the end and then deciding, the tribunal makes a determination of the 
jurisdictional issues prior to hearing the substantive issues in dispute. A further example of how an 
interim award may be useful is where the parties are in dispute as to the applicable law governing the 
substantive dispute. If this is not resolved early in the proceedings, the parties may otherwise need to 
argue their respective cases by reference to different systems of law.  
 
The power of the arbitral tribunal to issue partial or interim awards may derive from either the arbitration 
agreement or from the law governing the arbitration proceedings. It will derive from the arbitration 
agreement if the arbitral clause incorporates international or institutional rules of arbitration which 
contain provisions for the making of such awards. For example, article 32.1 of the UNCITRAL Rules 
provides that: ―In addition to making a final award, the arbitral tribunal shall be entitled to make interim, 
interlocutory or partial awards‖. Similarly, this power may derive from the law governing the arbitration 
proceedings. For example, section 47 of the English Arbitration Act permits a tribunal to make more than 
one award and specifies that an award can relate to an issue affecting the whole claim or to only one part 
of the claims or cross-claims submitted to the tribunal for decision.
410
   
 
A simple award generally relates to an order or direction which is made in respect of mere procedural 
issues, which help move the arbitration forward. For example, a procedural order may deal with such 
matters as the exchange of written evidence, the production of documents, or the arrangements for the 
conduct of the hearing.  
 
In practice, the term ‗award‘ should only be attached to decisions which dispose finally of the issues they 
decide. All other decisions should be referred to as ‗orders‘, ‗measures‘ or ‗rulings‘.  The rationale for this 
is to avoid confusion in respect of challenges. If a decision is classified as an ‗award‘ it may be 
challenged by a party within a prescribed period of time. Moreover, only an ‗award‘ will qualify for 
                                                   
 
409 In some countries, such a Switzerland, this may be referred to as a preliminary award. 
410 Interestingly, the Model Law does not expressly refer to partial or interim awards but it is clear from the 
travaux preparatoires that the draftsmen intended that an arbitral tribunal should have such a power. See also, 
Howard M Holtzmann and Joseph E Neuhaus, A Guide to The UNCITRAL Model Law on International 
Commercial Arbitration, Legislative History and Commentary (1989) at p. 868.  
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recognition and enforcement under the New York Convention. Therefore, for these reasons, it is 
important that the arbitral tribunal appropriately differentiates between ‗awards‘ and other decisions. 
 
Unfortunately, in practice this distinction is not always maintained by arbitral tribunals. In recent years, 
both the Paris Cour d‘Appel and the US Federal Court of Appeals have classified certain arbitral 
decisions as ‗awards‘ even though they were entitled ‗orders‘ by arbitral tribunals.411 
 
The Paris Cour d‘Appel decision in Brasoil412 arose from an ICC arbitration whereby the arbitral tribunal 
rendered a ‗partial award‘ in 1995 finding Brasoil liable for the malfunctioning of various wells it had 
constructed. In 1997, during the damages phase of the proceedings, the other side submitted certain 
documents which Brasoil alleged had been fraudulently withheld during the liability phase. Brasoil 
requested the tribunal to review its partial award on liability, however, the tribunal denied Brasoil‘s 
request in what it described as an ‗order‘. The Paris Cour d‘Appel upheld Brasoil‘s request to have the 
‗order‘ set aside on the basis that ―the ‗procedural order‘ was effectively an award because it settled a 
substantive issue between the parties. The tribunal was exercising its jurisdictional power and its decision 
was therefore an award‖.413 
 
The Seventh Circuit Federal Court of Appeal‘s decision in True North414 addressed similar issues. In 
arbitral proceedings, True North requested that Publicis disclose tax records filed with the US Internal 
Revenue Service and the Securities Exchange Commission. In October 1998, the arbitral tribunal signed 
an unreasoned ‗order‘ directing Publicis to disclose such records. When Publicis failed to comply, True 
North sought the assistance of the court. The Seventh Circuit Federal Court of Appeals reasoned that the 
finality of the decision made it recognisable and enforceable under the New York Convention.  
 
                                                   
 
411 Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 9.14, p. 518. 
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b) Types of remedies 
A party to an arbitration agreement that suffers damages, caused by a violation of an arbitration 
agreement by one of the parties, can ask for compensation for those damages.
415
 As Emmanuel Gaillard 
outlines, ―[t]he arbitrators‘ jurisdiction to decide disputes relating to the arbitration agreement contains, 
by definition, the jurisdiction to decide breaches of the obligation to arbitrate. It also contains the 
arbitrator‘s power to sanction any breaches that are ascertained on that basis.‖416 The different types of 
remedies include: monetary compensation; punitive damages and other penalties; specific performance 
and restitution; injunction; declaratory relief; rectification; adaption of contracts and filling gaps; interest 
and costs.  
 
Monetary compensation relates to the payment of a sum of money by one party to the other and is the 
most common remedy made by an international arbitration tribunal. As Nigel Blackaby and Constantine 
Partasides provides, ―[t]his payment may relate to either the repayment of a loan (debt) or compensation 
for loss suffered (damages), or both‖.417 Further, many national arbitration laws grant discretion to the 
arbitral tribunal to issue an award in any currency it deems appropriate.
418
  
 
Punitive damages are not commonly available in international arbitration for two reasons. The first relates 
to the applicable law. Punitive damages are not permissible under German or French law and are only 
available in actions in tort under English law.
419
 They are, however, available under US law.
420
 But even 
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418 See Lesotha Highlands Development Authority v Impregilo SpA and others [2006] 1 AC 221 for an illustration 
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419 Indeed, even in actions in tort, punitive damages are only available in three categories: (1) abuse of power y 
servants of the government; (2) conduct which was motivated by the pursuit of profits; and (3) where punitive 
damages are expressly authorized by statute. See Rookes v Barnard [1964] AC 1129. See also Nigel Blackaby 
et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 9.45, p. 529. 
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when punitive damages may be awarded by an arbitral tribunal (e.g. because the applicable law of the 
contract is US law), the recovery of such damages by the successful party is by no means guaranteed. On 
this note, the second reason as to why punitive damages are not commonly awarded is because, for public 
policy reasons, there may be problems with enforcement especially in countries which do not permit a 
tribunal to issue punitive damages.
421
 In many jurisdictions, it is felt that this discretion to issue a punitive 
sanction is best reserved for judges appointed by, and operating under, the authority of the state itself. In 
this sense, punitive damages are akin to imprisonment orders and fines payable to the state.   
 
In international arbitration, the availability of specific performance as a remedy for breach of contract is 
rarely in issue,
422
 but the appropriateness of such a remedy is. Indeed, it is difficult to see what punitive 
sanctions a tribunal can impose if the specific performance remedy is ignored. Therefore, in order to 
avoid this dilemma, specific performance is not a commonly-issued remedy in international arbitration.  
 
Restitution seeks to put an aggrieved party in the same position they would have been had the wrongful 
act of the other party not taken place. Whilst restitution is generally an available remedy for arbitral 
tribunals,
423
 it is also not commonly awarded in international arbitration for two reasons. Firstly, like 
specific performance, arbitral tribunals do not like issuing remedies that are difficult to enforce. Secondly, 
it is usually impracticable to order restitution since the effects of the relevant breaches are often 
irreparable.  
 
It is generally open for arbitral tribunals to issue injunctive relief for a party against another party to the 
arbitral proceedings, but it is not open to the tribunal to issue injunctive relief against a non-party. 
Injunctive relief against a third party requires direct involvement from the court. Most international and 
                                                                                                                                                                    
 
420 For example, US anti-trust laws provide for treble damages.  
421 See Bundesgerichtshof (Neue Juristische Wochenschrift, 1992), 3096 et seq., which relates to the German 
Federal Court‘s refusal to enforce a US court decision that provided for the recovery of punitive damages on 
the grounds that such recovery would be contrary to German public policy. Whilst this relates to the refusal to 
enforce a US court decision, it is expected that the same stance would apply in relation to a foreign arbitral 
award.  
422 In the US, even though neither the Federal Arbitration Act (FAA) nor the Uniform Arbitration Act (UAA) 
expressly specifies the remedies available, US courts have confirmed such a remedy is available: see Brandon 
v MedPartners Inc 203 FRD 677 at 686 (SD  Fla 2001).  
In England, s48(5)(b) of the English Arbitration Act 1996 empowers an arbitral tribunal sitting in England to 
order specific performance of a contract unless the arbitration act expressly prohibits such.  
423 For example, in England, s 48(5)(a) of the English Arbitration Act 1996 allows a tribunal to award a remedy of 
restitution unless the arbitration agreement prohibits such a remedy.  
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institutional rules make it clear that the arbitral tribunal has non-exclusive jurisdiction, meaning that the 
court can offer assistance to the arbitral process.
424
  
 
A declaratory award establishes the legal position of each party but does not, in itself, provide any relief 
for either party. It is often used in situations where the parties have an ongoing relationship and merely 
want to resolve a dispute between them without risking their relationship moving forward. A declaratory 
award is capable of being recognised, but is not capable of being enforced.
425
 It is common for a request 
for declaratory relief (e.g. that the respondent breached the contract) to be coupled with a request for 
contractual damages. But it is also possible for parties to solely request declaratory relief, such was the 
case in the Aramco arbitration.
426
 
 
In civil law countries, rectification and adaption of contracts tend to be treated in the same sense, but in 
common law countries each is treated separately. Rectification involves a rewriting of the contract to 
reflect what one party claims to have been the agreement actually made. Generally, an arbitral tribunal 
has the power to rectify a written document falling within the scope of the arbitration agreement.
427
 
Rectification essentially relates to the filling of gaps or ironing out inconsistencies by incorporating what 
the parties actually intended at the time of contracting. In contrast, adaption of contracts relates to the 
filling of gaps or ironing out of inconsistencies which exist because the parties did not consider particular 
circumstances at the time of contracting.  
 
There are at least four circumstances where an arbitral tribunal may be called upon to adapt a contract. 
First, to fill a gap in the contract for example, if the parties fail to incorporate the effects of a carbon tax or 
mineral resources tax into their contract), which may involve the arbitral tribunal incorporating reasonable 
terms into a contract to remove such a gap. Second, the tribunal may be asked to change a contract to 
reflect changed circumstances. For example, where the parties enter into a contract covering a period of 
20 years, the world economy may dramatically change and result in a need to re-review the contract 
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can be enforced.  
426 Sauudi Arabia v Arabian American Oil Company (Aramco) (1963) 27 ILR 117 
427 See, for example, s48(5)(c) of the English Arbitration Act 1996 grants an arbitral tribunal the power ‗to order 
the rectification, setting aside or cancellation of a deed or other document‘ unless the parties agree otherwise. 
See also Art 22.1(g) of the LCIA Rules of Arbitration.  
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between the parties.
428
 Third, the tribunal may be asked to review a ‗hardship‘ scenario. Fourth, the 
tribunal might be asked to redress the equilibrium of the contract. Despite the legal possibility of an 
arbitral tribunal adapting a contract, in practice, arbitral tribunals have proved very reluctant to do so.  
 
Interest is a routine feature of modern day international arbitration awards.
429
 However, the basis upon 
which it is awarded and, in turn, the rate of interest, are two factors requiring close consideration.
430
 
Depending on the relevant jurisdiction in question, interest may be awarded pursuant to either: an express 
clause in the underlying contract, the law of the place of arbitration,
431
 or the applicable law.
432
 In terms of 
the rate of interest, most national arbitration laws give the arbitral tribunal a wide discretion.
433
 
 
Costs are another routine feature of international arbitration awards. Costs can involve either, or both, the 
costs of the arbitration (such as costs of the tribunal, room hire etc.) and the costs of the parties (such as 
counsel fees and costs of expert testimony).
434
 However, before determining who should be liable for the 
costs of each party, the arbitral tribunal must first determine whether the costs incurred by each party 
were reasonable. A party will only be able to recover such costs which were reasonably incurred having 
                                                   
 
428 For example, in light of the South-East Asian economic crisis in the late 1990s, Indonesian State parties 
sought to change their payment obligations under various independent power projects.  The starting point is the 
doctrine of pacta sunt servanda – that the express words of a contract must be obeyed. However, this has been 
modified somewhat, particularly in civil jurisdictions, by the doctrine of rebus sic stanibus – the contract is 
binding so long as things stand as they are. The latter doctrine provides more scope for a tribunal to adapt the 
terms of a contract to meet changed circumstances. Notwithstanding the above, the ability of a tribunal to 
adapt a contract remains unclear. It should only be considered if the tribunal is satisfied that the arbitration 
agreement or the applicable law is  sufficient wide to encompass such a power.  
429 The most notable exception to this is when Islamic law is the applicable law of the contract. However, even in 
such circumstances, it may still be possible to award interest under another name (i.e. by using a term other 
than ‗interest‘).  
430 See Gotanda, 'Awarding Interest in International Arbitration' (1996) 90 Am J Intl L 40 at p. 50.  
431
 For example, see s49 of the English Arbitration Act 1996, which illustrates that in England it is the law of the 
place of arbitration which determines whether and if so, how much, interest can be awarded. Scotland, Hong 
Kong and Bermuda have similar provisions in their relevant arbitration laws.  
432 For example, German conflict of law rules determines the liability to pay interest as being a matter of 
substance and therefore, is properly a matter to be determined by the applicable law of the contract.  
433 For example, ss 25(1) and 26 of the International Arbitration Act 1974 (Cth) permit a tribunal to award 
interest ‗at such reasonable rate as the tribunal determines for the whole or any part of the money, for the 
whole or any part of the period between the date on which the cause of action arose and the date on which the 
award is made‘.  
434 Whether legal fees are properly classified within the ‗costs of the parties‘ differs between jurisdictions. For 
example, in Austria and Germany they are often ordered against the other side. However, in the US, legal fees 
are not considered part of the ‗costs of the parties‘ unless the arbitration agreement provides otherwise. 
Further, in England, s61 of the English Arbitration Act 1996 leaves this issue to the discretion of the arbitral 
tribunal.  
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regard to the circumstances of the matter. Importantly, the ‗costs of the parties‘ does not include the cost 
of executive time spent by each party (such as time spent by management and ‗in-house‘ legal 
departments) in preparing the case or defending a claim in arbitration.
435
 Only external costs are included.  
 
2. Will any appeal be available? 
In making an arbitral award, the arbitral tribunal must also have regard to whether any appeal of the 
award will be available to the parties. Whilst many sets of arbitral rules provide that the award will be 
final and binding,
436
 the law of the seat of arbitration usually provides some way of appealing that arbitral 
award.
437
 However, despite the possibility of an appeal, the laws of many countries have a ‗pro-
enforcement bias‘ and most sets of arbitral rules usually provide an extremely short time limit within 
which a party may appeal.
438
  
 
a) Methods of appeal 
There may be up to three modes of appeal available to the unsuccessful party: internal challenge, 
correction or court review. In relation to internal challenge, some sets of arbitral rules provide a 
mechanism for appeals to a ‗second-tier‘ tribunal.439 If such a process is available and is exercised by one 
of the parties, any new award rendered by the superior tribunal will replace the earlier award. In relation 
to correction, it is usual for both the arbitral rules and the law of the place of arbitration to provide a 
mechanism for an arbitral tribunal to correct its own award.
440
 Such correction may be simply 
typographical, it may involve the issuance of an interpretation of the award, or it may involve an 
                                                   
 
435 The rationale behind this seems to be that such expenses are considered to be part of the daily running of a 
government department or private business.  
436 See, for examples, Art 32(2) UNCITRAL Rules; Art 28(6) ICC Rules; Art 26(9) LCIA Rules. 
437 In civil law jurisdictions, a challenge to an arbitral award is referred to as ‗recourse‘ rather than ‗appeal. The 
term ‗recourse‘ is also the terminology used in the Model Law in relation to the grounds on which an 
application to set aside an award may be made to the relevant court at the place of arbitration. However, it 
seems as though the term ‗challenge‘ is gaining momentum.  
438 See, for example, Arts 35-37 UNCITRAL Rules which requires the parties to request interpretation, 
correction, or an additional award, within 30 days. In addition, under the Model Law an application for setting 
aside an award must be made within three months.  
439 This process is common with maritime and commodity arbitrations, and is also a mechanism available under 
Art 52 of the ICSID Convention.  
440 See, for examples, Art 29 ICC Rules, Arts 35-37 UNCITRAL Rules, and Art 57(1) of the ICSID Convention. 
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additional award in relation to claims presented in the arbitral proceedings but which the initial award did 
not have regard to.  
 
In the absence of the availability of an internal challenge or means for correcting an award (or after the 
exhaustion of such options), an aggrieved party will generally be able to seek court review.
441
 However, 
court review may not be available to an aggrieved party if that party has waived their right to appeal,
442
 or 
if the parties have jointly agreed not to permit any appeal of the arbitral award.  
 
b) Grounds of appeal 
A party which appeals an arbitral award to a court will, broadly speaking, seek to appeal on either 
jurisdictional, procedural or substantive grounds. Whilst appeals on jurisdictional or procedural grounds 
are both entrenched under article 34 of the Model Law and article V of the New York Convention, the 
position in respect of appeals on substantive grounds is less clear.   
 
If an aggrieved party appeals on jurisdictional grounds, that party is essentially arguing against the 
adjudicability of the arbitration agreement. This may involve an argument that the subject matter of the 
dispute is not capable of settlement by arbitration (arbitrability), that the arbitration agreement is invalid 
(e.g. because one party lacked capacity), or that the tribunal exceeded its powers in the decision that it 
rendered (i.e. the award deals with a dispute not contemplated by, or falling within the terms of the 
submission to arbitrate). An aggrieved party may appeal an arbitral award on procedural grounds if there 
was a deficiency in the way in which the tribunal was appointed, or if the arbitral procedure was not in 
accordance with the law of the seat of arbitration. This may include, amongst other situations, instances 
where a party was not given an opportunity to properly present their case.  
 
                                                   
 
441 This challenge must be addressed to the court at the seat of the arbitration, which generally means the relevant 
(or competent) court at the place of arbitration. However, as parties may choose to apply the procedural law of 
a country other than that where the arbitration is held, in theory, it is possible that the competent court will be a 
court in a different jurisdiction to the place of the arbitration.  
442 For example, see the case of Thyssen Canada Ltd v Mariana Maritime SA and another [2005] EWHC 219; 
[2005] Arb LR 915 where it was held that a party who fails to raise a relevant objection during an arbitration to 
which it took part will lose the right to appeal that particular issue. See also Art 21(3) of the UNCITRAL Rules 
and Art 16(2) of the Model Law which provide that any objection to the jurisdiction of the arbitral tribunal 
must be raised at an early stage.  
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A challenge on substantive grounds may be in relation to a mistake of law, mistake of fact or on public 
policy grounds. In relation to an appeal on the ground of a mistake of law, the disadvantages of allowing 
such an appeal (such as time delays in the payment of award sums and the exposure of an otherwise 
private dispute to the public forum) are generally considered to outweigh the advantages (such as the 
standardisation of interpretation and the exposure of arbitrators to potential scrutiny). Consequently, most 
jurisdictions prevent court review on the ground of a mistake of law, except in very limited 
circumstances.
443
 Similarly, most jurisdictions prevent an appeal in relation to a mistake of fact. The 
obvious exception is when the parties contractually alter their default rights in this regard. However, 
whilst most jurisdictions seldom allow appeals in respect of a mistake of law or fact, the same cannot be 
said in respect of appeals alleging a breach of public policy. Indeed, Article 34(2)(b)(ii) of the Model Law 
expressly permits a national court at the place of arbitration to set aside an arbitral award if it is in conflict 
with the public policy of that country. Unfortunately, this express right to set aside an arbitral award on 
public policy grounds lends itself to varying interpretations across different jurisdictions, and has on 
occasions been used as a licence to review the merits of a dispute.
444
 
 
3. Will the award be recognised and enforced?  
The second dividing issue relates to whether the award will be recognised. This requires the arbitral 
tribunal to consider whether the award will be valid and also the effect the award will have on past, 
present and future disputes between the parties and on third parties. In making these considerations, it will 
ensure recognition and enforceability of the arbitral award in all signatory countries. 
  
a) Is the award valid?  
The arbitral tribunal must have regard to the form of the award, contents of the award, applicable time 
limits, notification of the award, and registration or deposit of the award.  
 
The form, contents and applicable time limits of an arbitral award are dictated by the arbitration 
agreement and the law governing the arbitration (the lex arbitri). In relation to formal requirements, an 
                                                   
 
443 For an overview of these circumstances in various jurisdictions, see Nigel Blackaby et al, Redfern and Hunter 
on International Arbitration (5th ed, 2009) at para. 10.64-74. 
444 See Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 10.83. 
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arbitral award is, generally speaking, required to be in writing, reasoned, dated and signed. It may also be 
required to identify the place where the award was made. In relation to content, an arbitral award should 
resolve all of the remaining matters in dispute (including provisions for costs and interest) and use 
unambiguous language. In relation to the applicable time limits, parties must either ensure that an award 
is made within the prescribed time, or ensure that the time limit is extended before it expires. Failure to 
take either course will result in the tribunal relinquishing jurisdiction to thereafter make an enforceable 
award.  
 
International and institutional arbitral rules generally require an arbitral tribunal to notify the parties that 
an award has been made and to provide them with copies of such an award. In some countries, it may also 
be necessary to register or deposit a copy of the award with a national court in order to take measures to 
enforce that award. Registration may also be relevant for the purposes of any time limit within which the 
unsuccessful party may challenge the award.  
 
b) Effects of award – res judicata 
Whilst no arbitral tribunal can be expected to guarantee that its award will be enforceable, it must have 
regard to the effect the award has on existing disputes, subsequent disputes and also on third parties. In 
relation to existing disputes, the doctrine of res judicata ensures that a party may not re-litigate a cause of 
action which has been determined by a court or tribunal of competent jurisdiction where it relates to the 
same parties, same subject matter and same claim for relief. In relation to subsequent disputes, the 
doctrine of res judicata prevents a party from questioning or denying an issue which has been already 
decided in previous proceedings between the parties. In relation to third parties, whilst the arbitral tribunal 
has no power to make orders against someone who is not a party to the arbitration agreement (unless they 
have acquiesced in some way to permit such an order being made), the award may still have an indirect 
effect on third parties. For example, the arbitration may be between an employer and a contractor, but the 
outcome of the award may have an indirect effect on various subcontractors.  
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B. My view on each issue 
1. What award should be issued? 
The case study‘s claimant is likely to seek an interim award providing for an ASI, and a final award 
providing for declaratory relief, monetary payment, interest and costs. The respondent will naturally deny 
that each of these remedies is appropriate.  
 
a) Interim award 
As discussed in Chapter Six, if the tribunal decided, during the preliminary jurisdiction dispute, that it is 
the best forum to decide the jurisdiction dispute, the claimant will likely seek an interim award providing 
for an ASI to prevent the respondent from pursuing court proceedings. Further, the claimant will also 
argue that punitive damages should be awarded against the respondent if they breach this ASI because a 
party not complying with an arbitral tribunal‘s orders can be sanctioned.445 A penalty is necessary to 
enforce an ASI otherwise the claimant would have to petition a court. This would require an examination 
of the validity of the arbitration agreement, which, in turn, would contravene the purpose of an ASI. The 
respondent will initially deny that an ASI is appropriate. If unsuccessful, the respondent will likely argue 
that any interim award providing for an ASI should only be made if the claimant gives an undertaking as 
to damages in the event that the tribunal goes on to find that there is in fact no arbitration agreement after 
all. As outlined in Chapter Six, I agree that an ASI is appropriate in this case. I also agree that an 
undertaking as to damages is appropriate given the intricate nature of this jurisdictional issue and the 
preference to avoid any substantial reviews by a court. 
 
                                                   
 
445 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 972; 
Lawrence Craig, William Park and Jan Paulsson, International Chamber of Commerce Arbitration (3rd ed, 
2000) at para. 26-05; L Lévy, 'Anti-suit Injunctions Issued by Arbitrators' in Gaillard (ed), Anti-Suit 
Injunctions In International Arbitration, LAI International Arbitration (2005) 115 at p. 127; Julian Lew, 
Loukas Mistelis and Stefan Kröll, Comparative International Commercial Arbitration (2003) at ch. 23, para. 
83; Matthias Scherer and Teresa Giovannini, 'Anti-Arbitration and Anti-Suit Injunctions in International 
Arbitration: Some Remarks Following a Recent Judgement of the Geneva Court' (2005)  Stockholm 
International Arbitration Review 201 at p. 212; Emmanuel Gaillard, 'Reflections on the Use of Anti-Suit 
Injunctions in International Arbitration' in Loukas Mistelis and Julian Lew (eds), Pervasive Problems in 
International Arbitration (2006)  at p. 39. 
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b) Final award 
The claimant will seek a final award providing for declaratory relief, monetary payment, interest and 
costs. In relation to declaratory relief, the claimant will seek a declaration from the tribunal that both the 
arbitration agreement and the main contract are valid and enforceable in both Australia and China. Such a 
declaration is important because, due to the doctrine of res judicata, it will prevent future proceedings in 
relation to this jurisdictional issue.  
 
In relation to monetary payment, the claimant will argue that the respondent‘s refusal to take shipment of 
the goods left them with little choice but to on-sell the goods for $25 million less than the contract price. 
Accordingly, the claimant will seek a $25 million monetary payment, together with interest, from the 
respondent. If the tribunal determines that there was in fact a valid contract, it would be expected that the 
claimant will be successful on this point.  
 
Further, the claimant will seek a costs component within the final award. This will involve both the 
claimant‘s share of the costs of the arbitration and also its own costs reasonably incurred in preparing the 
case. In response, the respondent will argue that it is perfectly entitled to challenge the jurisdiction of the 
arbitral tribunal. The respondent will claim that at all times it assisted with the arbitral proceedings, for 
example, by appointing an arbitrator and participating in arbitral proceedings. As such, the respondent 
will argue that the parties should bear their own costs associated with the arbitral proceedings. It is my 
view that, if the tribunal rules that there is a valid arbitration agreement, the claimant will likely be 
awarded all costs reasonably incurred in association with these arbitral proceedings. The majority of 
international arbitration rules allow arbitrators to award arbitration costs and fees using an equitable 
analysis that includes an assessment of whether a party inappropriately increased the cost of arbitration.
446
 
Since the respondent brought the jurisdictional challenge, it is the respondent that must bear the costs of 
such a challenge if the tribunal finds there is a valid arbitration agreement.  
 
In addition, the claimant may also attempt to recover its costs in defending court proceedings. The 
claimant will argue that court costs resulting from a breach of an arbitration agreement ―flow naturally‖ 
                                                   
 
446 Andrew Rogers and Rachel Launders, 'Separability – the Indestructible Arbitration Clause' (1994) 10(1) 
Arbitration International 77 at p. 55. For example, article 30(2) JAMS provides that the tribunal can ―take into 
account a party‘s dilatory or bad faith conduct in the arbitration in apportioning arbitration costs between or 
among the parties‖. Art 34(1)(e) JAMS provides that arbitration costs include ―any costs incurred in 
connection with an application for interim or emergency relief‖.  
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from the breach of an obligation of the parties not to apply to ―any court or other judicial authority for any 
relief regarding the Tribunal‘s jurisdiction‖.447 The claimant would not have incurred this loss if the 
respondent had complied with the arbitration agreement. An award of court costs may work in tandem 
with an order to stay court proceedings to provide more leverage to restrain a breach of an arbitration 
agreement.
448
 Damages can serve as a powerful deterrent against parties entertaining thoughts of ‗forum 
shopping‘ by breaching their arbitration agreement.449 Indeed, resorts to court interventions can be forms 
of dilatory tactics, which are ―often a source of abuse of the arbitral proceedings‖.450 Where proceedings 
continue in a forum other than that chosen by the parties, it is appropriate to award damages for costs 
incurred to date, and indemnification for any future costs incurred.
451
 This position is supported by the 
U.S. Court of Appeals, which held that all costs ―actually‖ incurred have to be reimbursed.452 Therefore, 
the costs triggered by court proceedings have to be considered as damages in direct relation with the 
respondent‘s breach of the agreement to arbitrate.453  
 
The respondent will argue that the tribunal should not grant compensation for court costs. They will claim 
that court costs have not been fully incurred and therefore should not be awarded. Further, the respondent 
will argue that the court can, and in fact is in a better position to, determine its own costs. In this regard, I 
support the position of the respondent because there would otherwise be a risk of conflicting judgments. 
 
                                                   
 
447 S Cohen, 'In Tune with Mantovani: The ‗Novel‘ Case of Damages for Breach of an Arbitration Agreement' 
(2001) 4(2) International Arbitration Law Review 65 at p. 68; D Joseph, Jurisdiction and Arbitration 
Agreements and their Enforcement (2005) at p. 40; Union Discount Co. Ltd. v. Zoller, 21 November 2001, 
[2001] E.W.C.A. Civ. 1755, Court of Appeal of England and Wales, in: [2002] 1 W.L.R. 1517 at para. 38; 
Mantovani v. Carapelli SPA Court of Appeal [California] 9 July 1979, in: [1980] 1 Lloyd‘s Rep. 375; ; 
Doleman & Sons v. Ossett Corporation; Tracomin SA v. Sudin Oil Seeds Co. Ltd. 
448 D Tan, 'Damages for Breach of Forum Selection Clauses, Principles Remedies, and Control of International 
Civil Litigation' (2005) 40 Texas International Law Journal 623 at p. 645. 
449 D Tan, 'Damages for Breach of Forum Selection Clauses, Principles Remedies, and Control of International 
Civil Litigation' (2005) 40 Texas International Law Journal 623 at p. 604. 
450 UNCITRAL, XVI Yearbook of the UN Commission on International Trade Law (1985) at pp. 3, 11; 
Julian LEW (ed), Control of Jurisdiction by Injunctions Issued by National Courts, International 
Arbitration: Back to Basics, ICCA Congress-June 1, 2006 (2006) at p. 19.  
451 A/S D/S Svenborg D/S of 1912 A/S v. Akar, 15 April 2003, [2003] E.W.H.C. 797, High Court of England and 
Wales, Commercial Division. In: [2003] Q.B. 2004; ICC Court of Arbitration, Award No. 8887, April 1997 
ICC Bulletin Vol.11(1), 94 (2000); Israeli Seller v. German Purchaser No. 118/2001, 27 February 2002, 
International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian 
Federation. 
452 Rotorex Corp v Delchi Carrier SpA, US Ct App (2nd Cir), 6 December 1995 
453 ICC Court of Arbitration, Award No. 8887, April 1997 ICC Bulletin Vol.11(1), 94 (2000). 
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2. Will any appeal be available?  
As discussed above, the priority of the arbitral tribunal to rule on its own competence does not exclude 
later appeal in a relevant court.
454
 However, such review is afforded only in limited circumstances, and is 
subject to short time limits. If a court review is permitted, the court may decide to confirm the award, 
refer it back to the arbitral tribunal for reconsideration, vary the award, or set it aside in whole or in 
part.
455
  
 
3. Will the award be recognised and enforced?  
Assuming that the award is likely to be recognised, and that there is not likely to be any right of appeal for 
the unsuccessful party, authorities will recognise ―the presumptive enforceability of arbitration 
agreements‖ when there are disputes about the validity of such agreements.456 Indeed, Article III of the 
New York Convention stipulates, ―Each Contracting State shall recognize arbitral awards as binding and 
enforce them in accordance with the rules of procedure of the territory where the award is relied upon‖.457 
 
In summary, an award issued by an arbitral tribunal may be classified as either: a final award; a partial 
award; an interim award; a simple award, a default award or a consent award. The remedies available in 
international arbitration include: monetary compensation; punitive damages and other penalties; specific 
performance and restitution; injunction; declaratory relief; rectification; adaption of contracts and filling 
gaps; interest and costs. Finally, appeals available in international arbitration may include: internal review 
by a superior tribunal; correction of the award by the existing tribunal; and court review. 
 
                                                   
 
454
 E Gaillard and J Savage (eds), Fouchard, Gaillard, Goldman on International Commercial Arbitration (1999) 
at p. 401; Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 
86.  
455 See Nigel Blackaby et al, Redfern and Hunter on International Arbitration (5th ed, 2009) at para. 10.89. 
456 Gary Born, International Commercial Arbitration: Commentary and Materials (2nd ed, 2001) at p. 5; Donna 
D Bates, 'A Consumer‘s Dream of Pandora‘s Box: Is Arbitration a Viable Option for Cross Border Consumer 
Disputes?' (2004) 27 Fordham International Law Journal 823; Art II(1) of the The Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done at New York on 10 June 1958; Pacific 
International Lines (PTE) Ltd. & Another v. Tsinlien Metals and Minerals Co. [1993] 2 HKLR 249, [1992] 
HKLY 44, [1993] HKLY 66, 6 and 30 July 1992; Management & Technical Consultants S.A. v. Parsons-
Jurden Int‟l, 820 F.2d 1531 (9th Cir. 1987); Parsons & Whittemore Overseas Co., Inc. v. Societe Generale De 
L‟Industrie du Papier (RAKTA), 508 F.2d 969 (1974). 
457 For further discussion, see Albert Jan Van den Berg, 'New York Convention of 1958: Refusals of 
Enforcement' (2007) 18(2) ICC International Court of Arbitration Bulletin 1. 
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IX. Conclusion 
It has been my intention to illustrate how effective front-end planning can reduce the harm caused to the 
relationship of the parties at the back end of a commercial arrangement. In Chapter Two, I discussed 
arbitration in a global context by illustrating the main advantages, disadvantages and reasons for growth 
in international arbitration. Importantly, the advantages of using arbitration will be enhanced even more 
over time as more global arbitral centres emerge and governments continue to pour economic resources 
into this method of dispute resolution. The following chapter focused on how these advantages can 
benefit Australian contracting parties with reference to the major projects in Australia at present. 
 
The fourth chapter considered which law would govern the jurisdiction dispute by determining the law 
governing the arbitration agreement. Chapter Five looked at what decision needs to be made in relation to 
the jurisdiction dispute by illustrating the requirements of a valid arbitration agreement. Chapter Six 
introduced the notion of pre-jurisdictional disputes, which was the first issue in the case study. It 
canvassed the issue of which forum should decide the jurisdictional dispute and showed that the parties 
must give due consideration to the wording of the arbitral clause to ensure that their intention is properly 
played out in practice. This includes the insertion of the words ―including formation‖ into the arbitral 
clause when setting the scope of the arbitration agreement. Otherwise, as illustrated in the case study, the 
parties run the risk of having parallel court and arbitral proceedings.  
 
Chapter Seven provided a thorough review of the consent requirement in light of the doctrine of 
separability. In particular, this chapter illustrated the importance of the wording of the clause and the 
conduct of the parties in determining whether the arbitration clause came into existence. Finally, Chapter 
Eight provided a discussion of the interim and final measures flowing from the various issues and 
discussed the practicality of such measures in light of challenges, reviews and enforcement issues.  
 
The primary need for this thesis is to inform parties of the varying interpretations of each issue and show 
how a party can avoid being exposed to these inconsistent interpretations. The overarching theme of this 
thesis is that effective front-end planning will reduce the harm caused by any future dispute at the back 
end of a commercial arrangement. Finally, I note that if contracting parties are faced with a similar factual 
scenario to that discussed in the case study, the default arbitration clause should be: 
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“Any dispute or difference whatsoever arising out of or in connection with this contract 
[including issues of formation] shall be submitted to arbitration in [Perth] (which shall be the 
seat), by a [single arbitrator/ panel of three arbitrators] in the [English/other] language and in 
accordance with (a) the [International Arbitration Act 1974 (Cth) including, for the avoidance of 
doubt, sections 23C, 23D, 23E, 23F, 23G and 24/other law], and (b) [the ACICA Rules/the 
Institute of Arbitrators and Mediators Australia (IAMA) Rules/other].” 
 
This default clause has the flexibility to be adjusted in accordance with the particular requirements of 
each party. For example, the parties may wish to incorporate the ACICA or IAMA Expedited Rules to 
fast-track any arbitral proceedings, elect a neutral venue for the arbitration, or even adjust the scope of the 
matters which will be referred to arbitration. 
 
This arbitral clause should also be coupled with a suitable choice of law clause which avoids any doubt 
that arbitration is the dispute resolution method of choice and any court ruling is to be supportive of such 
choice. For example:  
 
“This contract (including dispute resolution provisions contained within this contract) is 
governed by the laws in force in [Western Australia, and where applicable, the Commonwealth of 
Australia]. The Parties submit to the exclusive jurisdiction of the Courts of Western Australia 
(including the Federal Court of Australia), and any courts that may hear appeals therefrom, in 
respect of any proceedings in connection with this contract (although such jurisdiction is not to 
the exclusion of the jurisdiction of an arbitrator conducting proceedings pursuant to the dispute 
resolution provisions of this contract, nor is it to the exclusion of the jurisdiction of any court 
hearing enforcement proceedings in relation thereto).” 
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